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NOMINATIONS OF ABE FORTAS AND
HOMER THORNBERRY

THURSDAY, JULY 11, 1068

1J.S. SENATE,
CoMMITIEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursnant to call, at 10:45% am., in room 2228,
New Senate Office Building, Senator James O, Eastland (chairman)
presiding. .

Present: Senators Eastland (presiding), McClellan, Bayh, Ervin,
Dodd, ITart, Burdick, Smathers, IIruska, Fong, Scott, and Thurmond.

Aldso present: John Holloman, chief counsel; Thomas B. Collins,
George S. Green, Francis C. Rosenberger, Peter M. Stockett, Robert
B. Young, C. D. Chrissos, and Clande F. Clayton, Jr.

The Crratrmax. The learing this morning has been scheduled for
the purpose of considering the nomination of Associaie Justice Abe
Fortas to be Chief Justice of the United States.

Notice of the hearing waz published in the Congressional Record
July 1, 1968,

By letter of July 8. 1068, the Standing Committee on Federal Ju-
diciary of the American Bar Association states that “The committee
is of the view that Associate Justice Fortas is highly acceptable from
the viewpoint of professional qualifications.”

[ place in the record a leiter from the American Bar Association,
dated July 8, 19651 a perzonal letter from Mr, William . Gossett,
president-elect of the Ameriean Bar Asseciation, dated July 2, 1968,
endorsing the nominee ; and a telegram from various law professors en-
dorsing the nominee.

(The Jetters and telegram referred to for incorporation in the
recovd at this point follows ;)

AMERICAN BAR ABSOCIATION,
Chicago, I, July 8, 1968.
Hon. James O. EASTLAND,

Chairman, U.S. Sencte Judiciary Committee,
New Senate Office Building, Washington, D.C,

Dear SENATOR EAsTLAND: Thank you for your telegram affording this Com-
mittee an opportunity to express an opinion or recommendation on the nomina-
tion of Honorable Abe Fortas to be Chief Justice of the Supreme Court of the
Crited States.

Our Committee i= of the view that Associatie Justice Fortas is “highly accept-
able from the viewpoint of professional qualificationg”,

As the past distinguished chairman of our Committee, Robert W. Meserve,
Faquire. of Boston, Massachusetts, wrote vou under date of Reptember 7, 1962 in
respect of the report of the Committee concerning the qualifications of Honorable
Arthur 1. Goldbery to be an Associate Justice of the Supreme Court of the United
States, we conceive it to be. in respect of the gualifications of a nominee to serve

1)
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as a Justice or Chief Justice of the United States Supreme Court, our responsibil-
ity to express our opinion only on the question of professional qualification. whieh
includes, of course, consideration of age and health, and of such maiters as
temperament, integrity, trial and other experience, education and demonstrated
legal ability. It is our practice to express no opinion at any time with regard to any
other consideration not related to such professional gualification which may
properly be considered by the appointing or confirming authority, This position is,
of course, not in any way confined to Associate Justice Fortas’ case, nor is it in any
respect stimulated by or related to his nomination.

We are gratified that you and your distinguished Committee continne to ask
for our opinion respecting the qualifications ¢of nominees for appointment to life-
time federal judgeships and otherwise to permit us to assist your Committee in
the discharge of its important constitutional function.

With best wishes.

Sincerely yours,
ALBERT E. JENNER. JUr.,
Chairman.

AMERICAN BAR ASSOCIATION,
Detroit, Mich., July 2, 1968.
Hon, JAMER 0. EASTLAND, Chairman,
Hou. EVERETT M. DIREREN, Renking Minority Member,
Commitiec on the Judiciary, U.8. Senate, Washington, D.C.

DEAR SENATORS EASTLAND AND DIRRSEN: I am writing to express to you my
personal opinion that Mr. Justice Abe Fortas is eminently qualified to be Chiet
Justice of the United States.

That he has singular intellectual equipment has been amply demonstrated by
scholarly achievements both in his academie life and in the legal profession. For
several years he was a well regarded professor of law at Yale University Law
School, of which he is a graduate with honors.

His experience as lawyer has been as varied and extensive as it has been dis-
tinguished. Before his appointment as a Justice of the Court in 1965, he enjoyed a
large independent law practice, being widely respected as a practicing lawyer; and
he represented corporations and impoverished individuals avith equal =kill and
devotion. Earlier he had acquired@ broad professional expertise as counsel for
various government agencies, all of which he served with great distinction,

Mr. Justice Fortas has had intensive experience in the work of the Supreme
Court, both as judge and as an advocate, wholly sufficient, I think, to qualify
him as Chief Justice. But I would remind you of a comment made by Mr. Justice
Frankfurter in 1953 :

“I think that when the President of the United States comes to select someone
to fill a vacancy on the Supreme Court, no single factor should be the starting
point in his deliberation. He should not say, ‘1 want a man who has had ex-
perience as a judge,” or, ‘I want a man who hasn’t had experieuce as a judge.’
I shall say more abont this in a moment, but to me it is important that if you blot
out the names of those who came to the Supreme Court without any prior judicial
experience, you blot out, in my judgment, barring only two, the greatest names
on its roster.”

This ig, as you know, a time of great turbulence in our society. We are faced
with a movement of social protest that questions the efficacy of the law as an in-
strument of social justice; indeed, it asserts that the law is being nsed as a
device to frustrate the legitimate aspirations of those seeking to participate in
the benefits of American society. At such a time we need a strong, enlightened
Chief Justice, one of large vision and deep insight, whose conception of the role
of the judicial process in our society would command the support of the country
and especially of minority groups in the Supreme Court as an institution, one
who could inspire their confidence in the law and our gystem of jurisprudence as
a positive foree in our society.

Mr. Justice Fortas would, I think, be such a Chief Justice. He would, moreover,
preside over the Court with great dignity and precision and would, I am sure, be
a skillful moderator ingide the conference room. As Chief Justice, he would@ have
the confidence and support of the Bar as well as the Court.

it i~ hardly necessary to remind you that Mr, Jnstice Fortas is o man of prin-
ciple and of sterling character who is a well balanced, digciplined and responsible
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person in every respect. Indeed, his attributes as a man, guite aside from his
credentials as a resourceful, tough minded legal craftsman, are likely, I think,
to add stature and strength to the Court by his appointment as Chief Jusatice.
If I were a member of the Judiciary Committee of the Senate, I would vote
without reservation to recommend the confirmation of Mr. Justice Fortas as
Chief Justice, The mobilization of hig formidable resources as a man and a lawyer
in the conduct of the business of the Court would, I am confident, serve the best
interests of the people of the United States.
Sineerely yours,
‘WILLLAM T, GOSSETT.

Towa Crty, Tows, July 10, 1968,
SENATOR JAMES 0. EASTLAND,
Senate Office Building,
Washington, D.C.

DEAR SENATOR EASTLAND : As professors of law, we wish to express our grave
concern over the opinion expressed in some quarters that, in view of the fact
that President Johnson is not a candidate for reelection, his recent nominations
of Justice Abe Fortas as Chief Justice of the United ®tates and Judge Homer
Thornberry as Associate Justice of the Supreme Court should not he entertained
by the Senate.

We find no warrant in constitutional Iaw for the proposition that the ¢oncur-
rent authority and ohligation of the Yresident and Senate with respect to the
appointinent of high Federal ofticials are in any degree attenuated by a presi-
dential decision not to seek a further term. Indeed, in our judgment the proposi-
tion contended for would subvert the basic constitntional plan, for it would
substantially erode authority explicitly vested by the Constitution in the Presi-
dent and in the Senate. The Constitution contemplates, and the people in electing
4 President and Senators expect, that the highest executive and legislative
officinls of the land will exercise their full authority to govern throughout their
terins of office.

Acquiescence in the view that a President whose term is expiring should under
no circumstances exercise his power to nominate would have deprived cur Nation
of the incomparable judicial service of John Marsball. And this exainple precisely
demonstrates that impairment of the appointive power would be most fraught
with hazard when the post is a judicial one. To lny it down as a general rule that
in his last year in office a President should leave judicial posts vacant so that
they may be filled by the neXt administration would frequently disrupt the
orderly conduct of judicial business, In addition, snch a general rule woeunld have
even motre serious repercussions, It would imply acceptance of the premise that
judges are accountable to the DPre<ident who nomimates and the Senators who
advise and congent. Our entire constitutional structore is reared upon exactly the
opposite prelnise. A judicial nominee i to be judged by the Senate on his merits.
If confirmed and commissioned, he sits as a judge during good behavior, and he
owey official allegiance not to other Government officers but to the Coustitution
and laws of the United States.

Moreover, we sulimit that any use of the technigque of filibuster to frustrate
the appeintive power would be a further, and equally unworthy, assanlt upon
the integrity of the Presidency, the judiciary, and the Senate, We hope and trust
that the SHenate, prompted by the Judiciary Committes, will forthwith address
itgelf to the only issues propertly before it--the fitness of these nominees for the
posts in gquestion.

We respectfully request that this telegraon be made a part of the Judiciary
Committee’s record with respect to the nominations of Justice Fortas and Judge
Thornberry.

Joint copieg mailed to all members of the Judiciary (ommittee.

Respectfully,

Albany Law School : Samuel M. Hesson, dean, Willinm Samore.

University of Arizoua: Charles F. Ares, dean; Robert Emmet Clark, Joim J.
Trvin, Jr., Winton D. Woods, Jr.

University of Arkansas: Ralph C, Barnhart, dean; Alberl M, Witte, Robort
Ross Wright ITI.

Boston College: Peter Donovan, Robert F, Drinan, dean ; Mary Glendon, James
L. Houghterling, Jr., Richard G. Huber, Sanford Katg, Francis J, Larkin, Joseph
F. MecCarthy, Francis J. Nicholson, 8 J,, Mario E, Occhialino, John D. Rillyn, Jr.,
Emil Stiwewski, Rames W, Smith, Richard S, Sallivan, Wiltiam I". Willier,
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University of California, Berkeley : Balbette B. Barton, Richard M. Buxbaum,
Jesse H. Choper, Edward C. Halbach, Jr.,, dean, J. Michael Heyman, Richard W.
Jennings, Sanford H. Kadish, Adrian A. Kragen, John K. McNulty, Sho Sato,
David E. Seller, Arthur H. Sherry, Preble Stolz, Lawrence M. Stone, Lawrence
A. Sullivan, Jan Vetter.

University of California, Ios Angeles: Normal Abrams, Michael R, Asimow,
Harold Y. Hovowitz, Leon Letwin, Richard C. Maxwell, Dean, David Mellinkof,
Herbert Morris, Paul 0. ’roehl, Arthar I, RRosett, Richard A. Wasserstrom.

The Catholiec University of America: Fernand N, Dutile, John I. Garvey,
Arthur John Keeffe, Vernon X. Milier, dean, Ralph JJ. Rohner, G. Graham Waitte,
Salmon P. Chase, Juck W, Grosse, Nicholas C. Revelos, Bugene W, Youngs.

University of Chicago: David I. Currie, Kenneth Culp Davis, Bernard D.
Meltzer, Narval Morris, Phil O, Xeal, dean, Dallin H. Oaks.

University of Cincinnati College ot Law : Kenneth L, Aplin, Roscoe L. Barrow,
Robert Nevin Cook, Stanley E. Harper, Jr., Wilbur R, Lester, John J. Murphy,
Victor E. Schwartz, Clarude R. Sowle, dean.

Cleveland-Marshal Law School : Hyman Cohen, Howard L. Oleck, dean, Kevin
Sheard.

Columbia Uuiversily School of Law: Walter Gellhorn, William ¢ Warren,
dean.

University of Connecticut School of Law: Thomas L. Archibald, Josep A.
Lal*ante, Philip Schuhman, Robert E. Walsh, Donald T. Weckstein.

Cornell Law School: Harry Bituer, William Tucker, dean, Harrop A, Free-
man, Kurt L. Hanslowe, John W. MacDonald, Walter E, Oberer,

DePaul University College of Law : Philip Romiti, dean.

Drake University Law School: M. Gene Blackburn, George Gordin, Jr., Fidward
R. Hayes, Kamilla Mazanae, Denton R. Moore, Craig T. Sawyer, John I, Scarlett,
dean.

Duke T'niversity School of Law: George C. Christia, Ernest A. E. Gellhorn,
Clark C. Havighurst, John D. Johnstow, Jr., ¥F. Hodge O'Neal, dean, Melvin
Gerald Shinun. John W. Strong.

University of Florida College of Law: K. L. Black, Charles Dent Bostwick,
Dexter Delony, John M. Flackett, James J. [Frecland, Mandell Glicksbarg, Klmer
Leroy Hunt, Ernest M. Jones, Lestie Harold Levinson, Frank E, Malouey, dean,
Loonard Stewart Powers, Walter Probert. Joel Rabinovitz, Richard B. Stephens,
Duane D, Wall, Wayne Walkoer.

Georgetown University Law Center: Addison AL Bowman, Edwin J. Dradley.
'anl R, Dean, dean, Raymond . Galdagher. Sidney B Jacoby, Edwin I*
MeXManns, Robert 8. Rchoshinski, Jonarhan Sobeloff.

University of Georgia School of Tavw: JTames Ralph Beaird, Lindzaxy Cowen,
dea, James W. Curtis, Y Meade Teild, David €. Landgrat, Robert N, Foaveb,
John F. T. Murrayr, John Daniel Reaves, Johin Barton Rees, Charles T. Saunders,
Jr. R, Perry Sentell, T, hanter . Tazvior. Jr.

ITarvard University : Devek O Rok, dean.

I"niversity of Mlinoizx Coflece of Law ; Edward T, Kionka, Wavne &' T.afave,
I'rentive T1. Alarshall, John Harrigson McCord, Herbert Semmel, Victor J. Stone,
J. Nelson Young,

Indiana University School of Law (Bleomington) : Edwin . Greanebaun,
Williamm Burnett Harvey. dean. Dan Hopson, Val Nolan, Jr.,, Willinm W. OQliver,
F. Thomas Sehornhorst, Dan Tarlock, TPhilip C. Thorpe,

Uiiversity of Towa College of Taaw: Erie F, Bergsten. Arthur 10, Bonfield. Wil-
linm G. Buss, Rouald L. Carlsom, Richard T. Dale, Jr., Dor<ey D, Ellis. Jr.. Samuel
M. Fahr. Gary & Goodpaster N, William Hines James F. Meeks DPaul M. Neu-
hanszer, David I1. Vernon. dean. Allan D. Vestal, Alan Widiss,

niversity of Kansas Schiool of T.avw : Harvey Berenson. 'awrence E, Dlades,
Robert 1 Casad. Finn Henriksen, William Arthar Kelly, Watker T, Miller. Ben-
hamin G. Morris, Charles H. Oldfather. Arthur . Travers. dr.. Lawrence R,
Yelvel, Paul E. Wilson.

Louisinna State University Law School : Melvin G. Dakin, Milton M, Harrison,
Paul M. Hebert. dean, Robert A, Paseal. AL N, Yiannopoulos,

University of Louisville Scbool of Law: Willinm E. Tiggs, James R. Merritt,
dean, Alph 8. Petrilli, A. C. Russell, W. Scott Thomson, Marlin M. Volz.

Loyola University School of Law {(Chieage) @ Willinm L, Lamey, dean. Robert
G. Spector.

Mercer University Law 8chool: Francizeo L. Figneron, T'hilip dalock, James
C. Quarlas, dean, James I. Rehherg, Willis B. Sparks [11.
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University of Michigan Law School: Layman E, Allen, William M. Bishop, Jr,
Olin L. Browder, Jr.,, Luke K. Vooperridern, Roger A. Cunningham. Charles
Donahue, Jr., Carl 8. Hawkins, Jerold H. Israel John II. Jackson, Joseph R.
Julin, Douglas &, Kahn, Yale Kamisar, Paul G, Kauper, Thomag E, Kauper, Frank
Robert Kennedy, Robert L. Knaunss, Willinm J. DPlerce, Terrance Sandalow
Joseph L. Sax, Stanley Siegel, J.. Hart Wright.

University of Mississippi School of Law: John S. Bradley, Jr., Gerard Ma-
gavero, Luther L. McDougal III, Joshua M. Morse I[f, dean, William W. Van
Alstyne, Parham H, Williaus, Jr,

University of New AMexico School of Law : Willis . Ellix, Frederick M. Hart,
Jerome Hoifman, Hugh B. Muir, Albert E. Otton, Robert Willis Walker, Ilenry
Weihofen,

State University of New York at Buffalo School of Law : Thownas Buergenthal.

New York University School of Law ; Robert B, McKay, dean,

University of North Carotina School of Law: Robert G, Brrd. Dan B. Dabbs,
AMartin B. Louis, Robert A. Mellott, Mary W. Oliver. James IMekson Phillips,
dean, Melvin C. Plland, John Winfield Scott, Jr., Richard M. Swith, Frank R.
Strong. Dale A, Whitman,

Northwestern University School of Law: Thomas Bovaldi, William C. Cham-
berlin, Robert Childres, John I Heinz, Vance N. Kirby, Brunszon McChesney,
Alexander McKam, Nathaniel I. Nathanson, John C. O'Byrne James A, Rahi,
Willinm Realfe, Cart Schwerin, Franeis (0. Spalding.

Notre Dame Law School : Jogeph (’Meara, emeritus, dean, Robert F. Rodes, Jr.

Ohio Northern University College of Law: Danpiel 8, Guy, Eugene N. Hanson,
dean, David Jackson Patterson, George I). Vaubel.

Ohio State University College of Law : James W, Carpenter, Richard E. Day,
Howard Fink, Lawrence Herman, Leo .J, Raxking, Alan Schwarz, Peter Simmous,
Roland Stanger,

University of Oregon School of Law : FEugene F, Scoles,

University of Pennsylvania Law Schooel @ Jefferson B, Fordham, dean.

Rutgers—The State University Sclhiool of Liaw, Camden, N.J.: Russell W. Fair-
banlks, dean.

Rutgers—The State University School of Law, Newark, N.J.: Willard Heckal,
dean.

St Lonis University School of Law: Charles B, Blackmar, Richard Jefferson
Childress, Vincent C. Imimel, dean, Donald B, King, Howard 5. Levie, J. Norman
McDonough, Sanford E. Sarasohn, ennis I, Tuchler, Harvey L, Zuckman.

University of Santa Clara School of Law : Graham Douthwaite, Dale F. Fuller,
Leo A, Huard, dean, George A, Stroug.,

University of Southern California Law Center, Los Angeles, Calif.: George
Lefeoe, Dorothy W, Nelsow.

Sonthern Methodist University School of Law : Charlen O'Neill Galvin, dean,

South Texas College of Law : Garland R. Walker.

Stanford University School of Law: DBaylesn A. Manning, dean, Joseph T.
Sneed.

University of Texas School of Law : Vincent A, Blasi, Edward R. (ohen, Fred
Cohen, Carl H. Kulda, T J. Gibson, Stanley M. Johanson, W. Page Keeton, dean,
James L. Kelley, J. Leon Lebowitz, Robert E. Mathews, Michael 1, Rosenthal,
Millard H. Rund, George Schatzki, Marshall 8, Shapo, Ernest B, Smith, James M.
Treece, Russell J, Weintraub, Marion Kenneth Woodward, Harry K. Wright.

Texay Southern University School of Law : Earl 1. Carl, BEugene M. Harrington,
Roberson L. King, Kenneth 8. Tollett, dean.

University of Toledo College of Law : Samuel A. Bleicher, Charles W. Fornoff,
Karl Krastin, dean, Yincent M. Nathan, Gerald F. Petruccelli, John W. Stoepler,

University of Utah College of Law ; Jerry R. Andersen, Ronald N. Boyce, Edwin
Brown Firmage, John J. Flynn, Leionel H. Frankel, George G. Grossman, Harry
Groves, Robert I.. Schmid, I. Daniel Stewart, Swenson, Samuel D. Thur-
man, dean, Richard D. Young.

Vanderbilt University School of Law : Elliott E. Cheatham, Paul J. Hartman,
L. Ray Patterson, Paul H. Sanders, T. A. Smedley, John W. Wade.

Villanova Univergity School of Law: Gerald Abraham, George Daniel Bruch,
J. Willard O’Brien, Harold Gill Reuschlein.

University of Virginia School of Law: Hardy I. Dillard, dean, Ernest 1. Folk
111, Marion K. Kellogg, Peter W. Low, Petr C. Manson, J. C. MeCoid II, Carl
MecFarland, Emerson G, Spies, Mason Willrich, Charles K, Woltz, Calvin Woodard.
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University of Washington School of Law: William R, Andersen, James E,
Beaver, William Burke, Charles E. Corker, Harry M. Cross, Robert L. Fletcher,
Roland L. Hjorth, Robert S. Hunt, John Huston, John M. Junker, Richard . Kum-
mert, Luvern V, Rieke.

Washington University School of Law (8t. Louis) : Gary I. Boren, Gray L.
Dorsey, William C. Jones, Arthur Allen Leff, Warren Lehman, Hiram H, Lesar,
dean, Frank William Miller, R. Dale Swihart.

Wayne State University Law School: Charles W. Joiner, dean.

(Case Western Reserve University, Franklin T. Backus Law School: Ronald
J. Coffey, Maurice 8. Culp, Lewis R. Katz, Earl M. Leiken, Richard Lewis Rob-
bins, Hugh A. Rosg, Oliver Schroeder, Jr.

College of William and Mary, Marshall-Wythe School of Law ; Joseph Curtis,
dean, Arthur Warren Phelps, William F, Swindler.

University of Wisconsin Law School : Gordon Brewster Baldwin, Ahner Brodie,
Alexander Brooks, John E. Conway, George Iurrie, August G. Eckhardt, Nathan
P, Feinsinger, G. W. Foster, Orrin L. Helstad, James Willard Hurst, Wilbur G.
Katz., Edward L. Kimball, Spencer Kimball, dean, Stewart MacAulay, Samuel
Mermin, Walter B. Raushenbush, Frank J. Remington, Robert I1. Skilton, John
C. Stedman, George H. Young, Zignrds L. Zile.

Yale Taw School: Joseph W. Bishop, Jr., Boris I. Bittker, Ralph 8 .Brown,
Jr., Guido Calaresi, Elias Clark, Thomas I. Emerson, Abraham 8, Goldstein,
Joseph Goldstein, Myres Smith McDougal, Loiug H. Pollak, dean, Henry V. Poor,
Leon Lipson.

Senator Ervix. Mr. Chairman, before we proceed with the hearing
I would like to make a unanimous-consent request, and also make a
parliameniary inguivy in connection with it,

Senator Foxe, (‘annot hear,

Senator Ervinv, T sald I would like to make a parliamentary in-
quiry and a unanimous-consent request. I think there are two things
before this committee, two questions, The first question is whether the
President and the Senate have the power at this time to appoint a Chief
Justice of the Supreme Court of the United States. As far as T am
concerniad, I am prepared to go into that question at the present
moment.

The second question, which T consider one of overriding immportance
to all the people of the United States, is whether Mr. Fortas has the
ability and the willingness to subject himself as Chief Justice to ju-
dicial self-restraint. In saying this, I do not call into question Mr,
Fortas' intellectual attainments. T have been studving his record, and
such expression of his philosophy in respect to the Constitution as T
can find. These have caused me some misglvings.

Now, as I understand it, the ability and capacity to exercise judicial
self-restraint is a quality which enables the occupant of a judicial office
to lay aside his personal notions of what he wishes the Constitution or
statute to say, and to be guided solely by what the Constitution or
statute does say.

To my mind, the office of Chief Justice of the United States is prob-
ably of greater importance than that of President of the United States.
If you get a President, and you do not like his official acts, you have a
way to rid yourself of him in 4 years. If you get a Justice of the
Supreme Court and find that he does not manifest as much devotion to
the Constitution as he does to his personal notions, the country has to
put up with him for his lifetime. For this reason, I think this is a most
serwous question.

At this time, I have not been able to complete my study of the
opinions which Mr. Fortas has joined in, and which he has writien.
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I would be prepared by Tuesday to interrogate him in respect to his
P'hilosophy and concerning the &)nstitution, and in request to his past
opinions. [ am not prepared at this time to do so, further, in fairness to
him, and in fairness to the country, and in the proper discharge of what
1 conceive my duties as a Senator. I think the most solenmn duty that
devolves upon a Senator is that of passing upon nomination of a per-
son to be a Justice of the Supreme Court. I say this for the very siinple
reason that it is manifest that constitutional government cannot endure
int this country unless Supreme Court Justices are able—both able and
willing to interpret the Constitution according to its true intent. I do
not helieve that either our country or any human being within its bor-
ders has any security against tyranny on the one hand or anavchy on
the other unless Presidents and Congresses and Supreme Court Justices
are faithful to the precepts of the Constitution. So I am going to ask
unanimons-consent that in case we reach the interrogation of Mr.
Fortas this weelk, that he be requested to return next Tuesday and I
hope at that tinwe T can complete my study and be in a position to ques-
tion him in respect to his philosophy of the Constitution, and also in
respect to some of the judicial opintons he has participated in.

Senator Hagrr. Mr. Chairman

The Croairaax. Senator Hart.

Senator Harr. Mr, Chairman, I wonder if the unanimous-consent
request is even necessary.

The Cuatrarax, It is a matter that the Chair thinks should be dis-
cussed in executive session, Now, the committee voted to call the At-
torney {(veneral today on the question of whether or not a vacancy
exists. The Attorney General is here at the request of the Judiciary
Committee. I will call an executive session when we are through with
the testiinony, and we will make a decision on Senator Ervin’s request.

Senator Scorr. Mr. Chairman, we could discuss this further in
executive session. But I would hope that if there is any question of
delay, it could he decided on Monday rather than Tuesday, for reasons
which are known to the chairman.

The Ciatryman, Yes, sir. It is o matter we will discuss in executive
session.

senator Dopp. Mr. Chairman, I assume we will all have an oppor-
tunity to question the nominee.

The CrATRM AN, Yes, sir.

Senator Syaruers. Mr. Chairman, is it the intention of the Chaijr
to question the Attorney General, and thereafter have an executive
sessloll with respect to the unanimous-consent request ?

The Crramrmax., That is right. The matter of the Attorney General
was requested by the committee.

Senator IErvix. I would have no objection to hearing the Attorney
General or anything else, as far as T am concerned, at this time, pro-
vided I have an opportunity after studying the matters that T men-
tioned a little further, to examine Mr. Fortas next week, But I do
not want to waive my right. Under the rules of the committee I have
a right to demand this matter go over in its entirety. I do not want
to do that, T do not want to postpone it. But I would like to have
unanimons consent;

Senator Doop. The Chairman has said we will all have an oppor-
tunity.




8

Senator Ervin, After I am thoroughly prepared or before I am
thoroughly prepared ?

Senator SmaTaERs, This will be determined in the executive session.

The CuairyaN, That is the judgment of the Chair. I do not think
it is & matter that requires unanimous consent.

Senator Ervin. Mr. Chairman, I have a stack of opinions I am read-
ing and I would like to make it certain that I can ask questions next
Tuesday.

Senator Saatiiers, After we have finished with the Attorney Gen-
cral, it is not the intention of the committee to then go forward even
though the distinguished Senator from North Carolina is himself
not vet ready to ask questions of Justice Fortas, there are others who
are.

The Citsraraxn. Well, we have two Senators—Senator Gore, are you
going to present the nominee, or do you desire to testify ?

Senator Gore. T will present the nominee, sir.

The Cnamryax. Well, we have a Senator who desives to testify, and
we have five witnesses, I thought we would take them today, or we
can get together this afternoon on Senator Ervin’s request if we do
not this morning.

Senator Satarmers. Thank you, Mr, Chairman.

The Ciratraran. Mr. Attorney General.

STATEMENT OF HON. RAMSEY CLARX, ATTORNEY GENERAL OF
THE UNITED STATES

Attorney General C'Larg. Good morning, Mr. Chairman, members
of the comnmittee.

The Cirairmax. You were requested for your views on whether or
not a vacancy exists for Chief Justice of the U.S. Supreme Court.

Now, what are your views?

Attorney General Crark. Mr. Chairman

The Ciramraax. Do you have a prepared statement ?

Attorney General Crarig. Yes, I liave a preparved statement, and a
memorandum which has been filed with the cornmittee. The statement
ig briefer, and if it is the pleasure of the corumittee, T will read it into
the record.

Senator Syatiers. Do you have copies of that?

Attorney General Crark. Yes, I believe they have been distributed.

Senator Smatiiers. Thank you.

Attorney General Crark. From the earliest years of the Union,
Presidents have nominated and the Senate has confirined persons to
high office where no vacancy existed at the time. Now these powers
of the President and the Senate have been questioned.

The Crrateyrax. I do not have a copy of your statement. Yes; I see it.
Thank you.

Attorney General Crark. Now these powers of the President and the
Senate have been questioned.

The Constitution, the laws made in pursnance thereof, the decigions
of conrts construing hoth, the time-honoved practice of virtually every
President and the Senate then serving, and the basic needs of effective
government denonstrate beyond question the power does exist.
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Article ITI, section 2, clanse 2 of the Constitution provides the
President :

“a o 2 ohgll pominate, and by and with ibe Advice and Cousent of the Senate,
shall appoint Ambassadors, other public Ministers and Consuls, Judges of the
Supreme Court, and all otber Officers of the United Statex, whose Appointments
are not herein otherwise provided for, and which shall De established by
Law; » » &2

Since ratification of the Constitution, Presidents have frequently
and as a preferred method in the interest of continuity in government
nominated persons to every position so defined in the Constitution
while an incumbent served until his successor could relieve him of the
duties of office. The Senate has not questioned its power to confirin.

Every sound prineciple of political seience compels the conclusion
that interruption of govermment is wrong and inimical to the public
interest. It was never more so than in our time. Is the post of ambassa-
dor to a major power so insignificant that our system should inflict
upon itself the necessity of periods perhaps months in duration without
Pregidential representation?

T might point out here that this year General Westmoreland was con-
firmed by the Senate mary davs before his predecessor, ITarold John-
son, retired as Chief of Staff of the Army. That George Ball was con-
firmed as Ambassador to the United Nations many days before his
predecessor, Arthur Goldberg, retired from that office.

And what. of the Chief Justice of the United States? What theory
of government would require vacancies in that high post, and for what
purpose? Is justice of so little value that we force ouvselves to wait
longer than nature ordains? Senator Hruska is vight, “Tleve must
always be a. Chief Justice.”

The Congress has provided methods by which justices and judges of
Federal courts may elect to retive. By letter dated June 13, 1968, Chief
Justice Warren notified the President:

Pursuant to the provisions of 28 UL.K.C., section 3T1(b), I hereby advise you
of my intention to retire as Chief Justice of the United States effective at yonr
pleasure.

The Chief Justice chose as a maiter of right thus to retive, The statute
creating this right provides:

The President shall appoint. by and with the advice and consent of the Seuate,
a successor to a justice or judge who retires,

President Johnson, noting his deep regret, advised the Chief Justice
by letter of June 26, 1968:

With your agreement, I will accept your decision to retire effective at such time
as a4 successor is qualified.

By return telegram, the Chief Justice acknowledged the President’s
“letter of acceptance of my retirement,” expressing his appreciation of
the President’s warm words.

The same day the President sent to the Senate the nomination of
Associate Justice Abe Fortas to be Chief Justice of the United States,
vice Chief Justice Warren, and of Judge Homer Thornberry to be
Associate Justice of the Supreme Court, vice JJustice Fortas,

A major part of all the actions of our Government through its his-
tory in both the executive and judicial branches have Lbeen under the
authority of persons nominated and confirmed for offices still occupied

97-204—068—-2
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by theiv predecessors, at the time of confirmation. Scores of judges
have ruled on the tights of our citizens, affecting their life, liberty, and
property, who were ‘confirmed by the Senate for ]udlcml position while
their predecessors still held office. Will anyone be heard to say all of
these acts are void?

The most recent, as an illustration, 1s the Honorable James Me-
Millan, 1.8, district judge for the western district of North Carolina.
Judge Wilson Warlick of that district advised the President by letter
of Tebr wary 24, 1968, of his election to retire upon the appointment and
qualification of his successor, With the st rong recommendation of Sena-
tor Ervin, President Johnson nominated Jaunes MeMillan to succeed
Juadge Warlick on April 23, 1968, The Senate duly confirmed and
Pregident Johngon appointed Mr. McMillan on June 7 of this year.
Judge Warlick continned to serve as the active U.S. district judge until
his suceessor qualified by taking the oaths of office on June 24, 1968,

This procedure has been c]ear]y understeod and practiced through-
out onr history as a nation. In Marbury v. il adison. 1 Cranch 137, 155~
157, in 1803 the constitutional appointment process was explained as
consisting of three major steps:

The nomination by the President ;

The senatorial advice and consent: and

The appointment by the President, of which the commission is
merely the evidence.

Each is essential to assumption of authority, as is the final step to
qualification, taking the oath of office.

The first volume of the Executive Journal of the Senate, which covers
the years 1789 through 1803, contains a variety of instances in which
the Senate confirmed nominees to positions where no vacancy existed
at the time. Surely we would not repudiate so wise and beneficial a
method in 1968,

The Supreme Court has on a number of occasions approved this
interpretation of the Constitution so consistently followed by Presi-
dents and the Senate. There is a series of cases, where the President
has nominated and the Senate confirmed appointments to executive
positions oceupied by others, which hold the office to be automatically
vacated upon the appointment of the sucessor. MeLTrath v. United
States, 102 U.S. 426; Blake v. United States, 107 U.S. 227; Mullan v.
United States, 140 U.S. 240,

Recently, in commection with a nomination elevating a judge to a
higher court and a simultaneously submitted nomination designed to
AT the vacancy caused by the elevation, the Senate confirmed the
nomination to the lower court before that of the judge who was to be
clevated. These were the nominations, dated October 6, 1966, of John
Lewis Smith, Jr., chief judge of the District of Columbia court of
general sessions, to the U.S. District Court for the District of Colum-
bla, and of Harold H. Greene, vice John Lewis Smith. 112 Congres-
sional Record 25524, The confirmation of J ndge Greene occurred on
October 18, and that of Judge Smith, whom he sncceeded, on October
20. 112 (‘onrrressmnal Record 27397, 98086,

Another 1nterest1no' illustration of the desired flexibility provided
by this historic prac.tice occeurred in connection with the retirement of
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Circuit Judge Barrett Prettyman. The original letter of retirement,
dated December 14, 1961, merely stated:

I simply hereby retire from regular active service, retaining my office.

President Iennedy accepted that decision on December 19, 1961.
On December 26, 1961, however, the President expressed the hope to
Judge Prettyman by letter that he would—
continue in regular active service on the Court of Appeals for the District of
Columbia until your suecessor assules the duties of office.

On January 2, 1962, Judge Prettyman advised the President that he
was “glad to comply with your preference in respect to the date upon
which my retirement takes effect. My notice to you was purposely
indefinite.”

The history of the Supreme Counrt meludes a number of examples in
which Justices and a Chief Justice were nominated and confirmed for
positions on the Court which were not as yet vacant.

Mr. Justice Grier submitted his resighation on December 145, 1869,
to take etfect on February 1, 1870. President Girant nominated IEdwin
M. Stanton in his place on December 20, 1869, Stanton was confirmed
and appointed the same day, and his commission read to take effect
on or after February 1, 1870. However, due to his death on December
24, Stanton never ascended to the bench.

Mr. Justice Shiras submitted his resignation to take effect on Feb-
ruary 24, 1903. On Febrnary 19, President Theodore Roosevelt nomi-
nated First Circuit Judge Day to be Associate Justice of the Supreme
Court, vice Mr. Justice Shiras; second, Solicitor General Richards to
be Circuit Judge, vice Circuit Judge Day; and third, Assistant
Attorney General Hoyt to be Solicitor General, vice Solicitor General
Richards. All three nominations were confirmed on February 23, 1
day prior to the effective date of Justice Shiras’ resignation.

On September 1, 1022, Associate Justice Clarke tendered his resigna-
tion as of September 18 of that year. On September 5, President Hard-
ing nominated George Sutherland to succeed Mr. Justice Clarke. The
Senate confirmed s nomination the same day. The records of the
Department of Justice indicate that Justice Sutherland’s commission
was dated September 5, 1922, “commencing September 18, 1922.”

On June 2, 1941, Chief Justice Hughes announced that he would
retire from active service on July 1. On June 12, President Roosevelt
nominated Associate Justice Stone to be Chief Justice, and Robert H.
Jackson “to be an Associate Justice of the Supreme Court, in place of
Harlan F. Stone, this day nominated to be Chief Justice of the United
States.” The Senate confirmed Chief Justice Stone’s nomination on
June 27, before the effective retirement date of Chief Justice Hughes,
and Associate Justice Jackson’s nomination on July 7.

Mr. Justice Gray notified President Theodore Roosevelt on July 9,
1902, that he had decided to avail himself of the right to resign at full
pay, and added:

¥ * ¥ ] should resign to take effect immediately, but for a doubt whether a
resignation to take effect at a future day, or on the appointment of my successor,
may be more agreeable to you,

Itr;(i'l.ccepting the resignation on July 11, 1902, Prestdent Roosevelt
stated :

If agreeable to you, I will ask that the resignation take effect on tbe appoint-
ment of your successor.
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This is precise precedent for what has been done here.

On August 11, 1902, President Roosevelt appointed Oliver Wendell
Holmes, Jr., to succeed Justice Gray. The Congress was then in recess.
Helmes chose not to serve under the circumstance. Justice Gray died in
September and the President nominated Holmes on December 2, 1902,
the day after the Senate reconvened. He was confirmed December 4.

The manner in which judicial retirement has been effeoted throngh
the years has varied. Many, perhaps most in recent years, have pro-
vided the important opportunity for continuity in office. The methaod
which best serves the public interest is retirement at the pleasure of the
President. The different phrases used to accomplish this are as many as
the scores of judicial positions which have been filled this way. No
problem has ever arisen over the langnage chosen.

We should encourage retirements which offer continuous service in
the judiciary. Justice is served. Qur Constitution, our statutes, our his-
toric practice and effective justice all commend it.

The Caairman. Now, do you desire to have the memorandum on the
powers of the President to nominate and the Senate to confirm Mr.
Justice Fortas as Chief Justice, and Judge Thornberry to be Associate
Justice of the Supreme Court to be placed in the record ?

Attorney General CLARK. Yes, sir.

(The memorandum referred to for incluston in the record was
marked “Exhibit 1" and appears in the appendix.)

The Ciraraax. I want to ask you this question.

In your judgment is the resignation of Chief Justice Warren irrvev-
ocable?

Attorney General Crarik. Mr. Chairman, the notice of intent to re-
tire that has been given by Chief Justice Warren was conditioned, as
have been scores of similar notices of election to retire by judges
through our history, upon the pleasure of the President, or upon the
qualification of a successor, there really being no difference between the
two {the latter in effect, depending upon the pleasure of the President
who nominates). There is no precedent that we have found that answers
the question that you have raised. It has been thonght irrelevant
through the years in confirmation hearings for the purpose of deter-
mining the qualifications of a successor under such circumstances.

The CuamrMan. Isit irrevocable ?

Attorney General Crark. As I say, there is no precedent in law that
we have found on that issue. The question itself seems immaterial to the
purposes of this hearing.

The Cramyman. Did he not announce that he would continue as
Chief Justice ?

Attorney General Cragrx. There are two letters, there is one tele-
gram, and there is a public statement, all of which express the Chief
Justice’s intention. And T am unable to elaborate beyond what they
say. They are all in the record, T helieve, because they are all included
in the memorandum that has been submitted by me, with the excep-
tion of the public statement.

The CealrmMan. Senator McClellan,

Senator McCrLerLAN. No questions.

The Caamrman, Senator Ervin.

Senator Ervin. Since you have referred to my letter to the DPresi-
dent, I would just like to say that I would commend an indication that
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the Department of Justice is willing to follow a precedent by me.
T take that as a very high compliment. But I think you and I can
agree that any action I take wonld not amend in any way the act
of Congress governing the retirement of judges, and governing the
appointment of successors to retived judges. ) )

Attorney General Crark. We reviewed Mr. McMillan's qualifica-
tions and found them of the highest quality. I think he will make a
very fine judge. The Senator is correct. He, as an individual Senator,
has no power to override the will of the C'ongress or the Senate.

Senator Ervin. As a matter of fact, I had talked to Judge Warlick.
and he told me he was going to retire on a certain day, which he
postponed at my request to a later date. I never saw the letter that
lie sent to the President, until after these things occurred. My colleague,
Senator Jordan, received a letter, as I recall, on February 27—1T believe
that was the date—and 3 days later T received a letter from Judge
Warlick. They were both written on the 26th. For some strange rea-
son, due to the post office, I never got mine until the 29th. I believe it
was. And Judge Warlick submitted his letter to the President on
February 24, which did state that he retived effective upon the quali-
fieation of his successor. I never saw that letter until after I had
recomimmended his successor, Then on the 26th day of February, my
colleague, Senator Jordan called me by phone and said he had received
a letter from Judge Warlick to the effect that he retired, and he asked
e to prepare a statement for us to send to the President recommend-
ing Jim McMillan for successor. This letter stated this in the first
paragrapl:

Desr MR, PRESIDENT @ Due to the faet that Tndze Wilson Warlick has announced
his retirement as United States District Judge for the Western District of North
Carolina, & vacaney now exists in thar office, We wish to recommend that James
Bryan McMillan of Charlotte, North Carolina, be nominated by you to fill this
viacancy,

Now, I wrote the letter under the impression that Judge Warlick
had absolutely announced his retirement, effective as of that date.

About 3 days later Judge Warlick's letter was delivered to me, I
muanediately wrote Judae Warlick a letter which stated: “The post
office service has been extremely had between here and North Carolina
and T have just received your letter today concerning your retire-
ment. However, I did find out of your intentions, and, as I am sure
vou have seen, Senator Jordan and I have both moved swiftly to rec-
ommend your successor.” So I was not passing upon the statute. If
I had, I think it is immaterial, because as you and I agree, I could not
hiave amended the statute.

Now, in all of these cases you have mentioned in your letter about
retirement of Supreme Court judges, except that of Justice Gray,
were eases In which the Justice absolutely resigned his office with a
stipulation that the resignation would take effect a certain date in the
future—were they not ?

Attorney General Crark. That would not be at all clear, Senator.
I think that would require a construction of each of those letters and
perhaps involve other questions,

Senator Ervix. Well, let’s examine the examples mentioned in vour
statement, The first one says: “Mr. Justice Girier submitted his resig-
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nation on December 15, 1869 to take effect on February 1, 1870.” In
other words, it was an absolute resignation to take effect in the future.

Attorney General Crarx. I did not intend to construe the letter in
that way. I was just summarizing what the letter said, Senator.

Senator ErviN. As you state there, the President did not nominate
Edward M. Stantonr in his place on December 20, 1369, Stanton was
confirmed and appointed the same day, and his commission was to take
effect on or after February 1, 1870. However, due to his death on
December 24, Stanton never ascended to the Bench.

Now, as a matter of fact, doesn’t history show not only that Stanton
died before the day the resignation of Justice Grier tool etfect, hut
that Justice Grier was still acting as a justice and attended Mr. Stan-
ton’s funeral?

Attorney General CLark. He may have, Senator. I have not read that
part of history recently.

Senator Ervin, Well, I call your attention to what Charles Warren,
a great historian of the Supreme Court, says in volume IT of his “His-
tory of the Supreme Court of the United States.” Ile says on page
507 and 508:

Very early in January, the President had informed visitors that he had de-
cided to appoint Judge Strong to the Grier vacancy.,

Now, mind you, that was after he had appointed Stanton to take of-
fice on February 1, 1870, tlie date of Justice Grier's resignation. A
after Stanton died, he talked about appointing his successor, to take
the place of Justice Grier.

Early in January the President had informed visitors that he had decided to
appoint Judge Strong to the Grier vacancy, but the hope was generally expressed
that he would not repeat what the Nation termed “an act of very douhtful pro-
priety” wben the President had nominated Stanton to the Supreme Conrt Bench
long before any vacancy existed, the immediate result of which was the curions
spectacle of a judge dead and buried in state, while his prdecessor sits on the
Bench and goes to the funeral.

This was a statement of Charles Warren. Nation magazine says it
was an act of very doubtful propriety, aund a dangerous precedent—
when the President had nominated Stanton to the Supreme Court long
before any vacancy existed.

So it is inportant to have a vacaney in the eyes of the historian of the
Supreme Court, as I would interpret it, and he quotes this with ap-
parent approval.

Attorney General Crark, Whether he approved it or not was not
clear to me from the way you read it. ‘That 1s perhaps an interesting
kit of history. The fact remains that the President and the Senate
construed themselves in that particular case to have the power to fll
a position that was presently held, and they did so, as they have done
on scores and scores of other nominations to the judiciary throughont
history.

Senator Ervin. That occurred before the law anthorized the retire-
ment of the Supreme Court Justices was passed, too, did it not?

Attorney General Crarxk. I did not get the question,

Senator Ervin. T said that event occurred before there was a law
authorizing the retirement of Supremme Justices. This is not a resig-
nation. This is an announcement of intention to retire.
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Attorney General Crapi. I think at that time the statute still talked
in terms of resignation. Throughout our history, you have had the
right to resign. The question is whether you have any retirement
pay if you do.

Senator Ervin, Now, it is your position, s it, that a President can
nominate and the Senate can oongnn the appointment of Supreme
Court. Justices when no vacancy exists on the Supreme Court?

Attorney General CLarg. Absolutely, Senator. And if not, Judge
McMillan and a good many other men on the bench today may he
acting without power.

Senator Ervin. O, no; that would not follow, because they have
a commission power to act.

Attorney General Crark. The commission is a ministerial act.

Senator Ervin. There is not a single case where the title of any
Justice was ever called into question, where it was adjudicated—any
Justice of the Supreme Court.

Attorney General Crarg. This is the first time I have really seen
the issue raised. You are raising it now, Senator Ervin.

Senator Ervin. Now, if the President can appoint—can nominate,
and the Senate can confirm the nomination of a IS)upreme Conrt Justice
when there is no vacancy, then a President, if he has an agreeable—I
started to say subservient—but I will say an agreeable Senate, could
appoint nine Supreme Court. Justices to take the place of any nine
sitting Chief Justices at any time that they retired or resigned or died,
could henot ?

Attorney General Crark. My experience with the Senate, brief
thought it is, indicates it is unlikely that thev would he confirmed
under those circumstances. We have checks and balances in the Gov-
ernment—among the branches of Government. But the power of the
President to nominate and the power of the Senate to confirm has
lreen manifested time and time again.

Senator Ervix, I am not asking you a question about your opinion
of the wisdom of the Senate. I am asking vou a question abont law,
the Conslitution.

Now, if the President can nominate a Justice of the Supreme (ourt,
and the Senate can confirm him, when no vacancy exists, then the
President anc the Senate working together can preempt appointients
to the Supreme Court for a quarter of a century, ean they not?

Attorney General ('Larg. No, I really think not, Senator. T think
that is such a far-reaching hypothetical.

Senator Ervin. What Himit is there, Mr. Attornev General, on the
power of a President and the Senate to appoint a Justice of the Su-
preme Court when no vacancy exists? Where is there any legal or
constitutional power ?

Attorney (eneral CLarx. No President has undertaken this oppor-
tunity vet. No Senate has had to consider it yet. The probability of
etther doing it or of a successor ever qualifving wonld seem quite
vemote to me. Here as in all the cases that have happened through
history—and there have been scores just in the judiciary—not to men-
tion the other offices covered by the same constitutional provision—
there has always been an anticipation, an assmmption that there will
be a vacaney at a time in the future. and the Congress, the Senate, and
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the President have acted on that assumption to the benefit of the
country in avoiding gaps in the service of the judiciary and the
execntive branch,

Senator Ervix. If you construe the Constitution, however, there is
nothing in the Constitution that requires any such indication.

Attomey General Crark. I assume there might well be. I am no
sure the analogy to State governments might not be applicable—that
the President eannot act to fill a position That will become vacant at
some time in the future beyond the term of his office. But we have no
precedent for that. We are not going to have any precedent for that.
It isnot going to happen. Lt never has happened.

Senator Ervix. Well, something else has happened in this case that
never has happened, and I will oet toit in a minute,

Now, I will aslk you if every one of these resignations that you have

talked about in your statement of Supreme ( ourt Justices were not
resignations w here the incumbent resigned the office with the provi-
sion that the resighation or retirement w vould become effcctive on a par-
tienlar date named-—not on the happening of some uncertain thing in
the future,

Attorney General Crarx. Well, the short answer is “No.” But more
specifieally, we have not gndefwmed to analyze each of these lettevs,
to see whether it 13 absolute or whether it is conditional. I am not sare
that is relevant. The whole history of appointments to the judiciary
shows this 1s done time and time again. It is a very vital and important
opporturity for the Congress and the Plesldent together to keep the
judiciary full so it can perfox n i3 vital service,

Senator Ervin. In the interests of time—vou state on page S—“Mn.
Justice Grier siubiitted his resionation on December 15, 1869, to tale
etlect on February 1, 1870.7 T assunie that statement means exactly
what it says. The vesignation was to take effect on a stated date in the
futuve.

Mr. Justice Shiras submitted his vesignation to take effect on Feb-
ruary 24, 1%,

O september 1, 1922, Associate Justice Clark tendeved his resignia-
tion as of "w])fombel 18, Om June 2, 1941, Chief Justice IIuUhes an-
nounced that Lie would retive from active service on July 1.

Lvery one of those letters—it your statement is corr ect—were resig-
nations or retivements which, according to the term, would take effect
absolutely on the designated date.

Now, the only exception to that, as I see it, is M. Justice Gray. Mr.
Justice Gray, according to your statement, notified President Theodore
Roosevelt on July 9, 1922, he desived to resigh and added :

I =hall resign 1o take effect immediately but for a doubt whether a resignation
to take effect at o farure date or on the appointment of my suceegsor may be
nmore agreeabie 1o you

Then Iresident Roosevelt accepted the resignation. You said on
August. 11, 1902, President Roosevelt appointed Olver Wendell
Tlolines, Jr., to succeed Justice Gray. Congress was in recess. Holmes
chose nol to serve under the circumstances.

So Holmes was nominated, apparently; but he declined to accept
hecause he did not want. an interim appointment.

In the meantime, my recollection is that Gray died; and that
Tlolmes—his appointment was not confirmed-—was neminated a sec-
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ond time. Justice Gray died in September without the Senate ever
acting on the appointment of Holmes, because Iolmes had refused to
accept an nterim appointment. And then after Gray died in Septem-
ber. the President nominated Holmes on December 2, 1902, at a time
the office was vacant, because the incumbent had died. Then the Senate
confirmed Holines after the office had become vacant through the
death of the incumbent. So that is not a precedent, either.

Now, you stated o moment ago that it was necessary to have a Chief
Justice,

Attorney General Cramm. I quoted Senator Iruska as to that
proposition.

Senator Exvin, Yez, Well, T would hate to take issue with my dis-
tinguished friend, Senator TTruska-—because Congress thinks other-
wise. Congress enacted the statute codified as 28 United States Codle
anniotated, section 3, which says this:

Whenever the Chief Justice is unabie to perform the duties of his offiee, or the
office s vacapt, his powers and duties <hall devolve npon the Associate Justice
next in precedence who is able to act until such disability is removed or anofther
Chief Justice is appointed and duly qualified,

Now, Congress recognizes you ean have an Acting Chief Justice by
that statute. And certainly Justice Black, whe has been over there all
these years, since about 1938, is fully competent, in yvour opinion, is he
not, to act as a Chief Justice?

Attorney General CLark. There iz no question about the competency
of Mr. Justice Black. Also there is no question about the undesivability
of an Acting Chief Justice. It is awfully important to have a man duly
nonminated and confirmed to serve as Chief Justice at all times.

Senator Ervixn, It would have beeen very easy in this particular case
for Chief Justice Warren to either resign or absolutely retire: wonld
it not? There was all the summer until Getober 1 to select a Chief
Justice.

Attorney General Crarg. It would have been absolutely contrary
to good judicial administration—as the Chief Justice wisely recognized.
He followed the precedent that has been followed as a preferred matter
by most judges in recent years, to provide for continuity in office, and
also by these precedents as to the Supreme Court which have been
cited.

Senator Ervin. I would like to call your attention to a State deciston
o1 the subject. They lay down thisrule.

A prospective resignation, even though aceepted, does not take effect until
the day named., and when an officer tenders his resignation before the time to
hold an election, to take effect after such time, the office is not vacant, aud
no election to fill the office can be legally held.

That is the State ruling on matters of this kind. That is held in
two Florida cases, Kentucky cases, and other cases which are cited,
67 Corpus Juris, page 227.

Here 1s another statement of the law, general Iaw, on the subject
of resignations in public offices :

A statement by an officer that he contemplates a resignation, or that his state-

ment may be regarded as a resignation on a certain contingency which does not
occur is without effect.
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Then :

A proposal to resign under a specified condition cannot be accepted, exeept on
terms made by him,

Now, the statute or the Supreme Court of the United States says
the Supreme Coourt of the United States shall consist of o Chief Justice
and eight Associated Justices.

Attorney General CLark. Are you asking me?

Senator ErviN. Yes,

Attorney General Crark. Yes, sir,

Senator Ervin., Now, I would ask you this question. Leaving out
of consideration of the condition that existed when John Jay was ap-
pointed, when there was no Court—leaving out anything about ques-
tions of impeachment and removal from office, T will ask you if there
are not only three ways in which a vacancy can occur in a Supreme
Court, in the Office of Supreme Court Justice. First, the death of the
incumbent ; second, the resignation of the incumbent ; third, the retire-
ment of the incumbent.

Attorney General Cr.ark. There are those three ways, plus the other
ways that you indicated earlier.

Senator Ervin. Yes. And the only contention in this case is that
Chief Justice Warren has announced his intention to retire at the pleas-
ure of the President. Isn’t that true? Plus——-

Attorney General Crarg. His letters and the President’s reply and
his telegram in response to the President’s reply have been read into
the record.

Senator Ervin. I have a copy of the letters, but no copy of the
telegram.

Attorney General CLark. The telegram was quoted in the statement.
that I read, Senator, and it should be set forth 1n full in the appendix
to the memoranduin.

Senator Ervin. Well, anyway, the Chief Justice’s letter is as follows:

“Dear Mr. President, pursuant to the provisions of 28 U.S.C.”—that
is United States Code—*371(b) I hereby advise you of my intention
to retire as Chief Justice of the United States effective at your pleasure.
Respectfully yours, Karl Warren.”

Now, do you not agree with me that standing alone that does not
constitute a retirement ?

Attorney General Crakik. T think the letter speaks for itself, it
states an intention to retire.

Senator Erviv. An intention to retire in the future.

Attorney General Crari. Yes, it has been done a great many times.

Senator Ervix. To retire in the future, at the pleasure of the Presi-
dent.

Attorney General Crark. It is the present intention to retire at some
time in the future that pleases the President.

Senator Erviz., The present intention to retire some fime in the
future. Correct.

Attorney (eneral Crark. Yes.

Senator Ervix, Then to understand the situation that exists, yon
have to eonsider that in conjunetion with the President’s reply, don'i
you?

Attorney General Crark, Yes, T think
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Senator Ervixn. Now, the President stated in his letter, which is un-
dated, apparently
Attorney General Crarxk. It is June 26, isn’t it? _

Senator Ervin. Chief Justice Warren’s letter was dated according
to this statement on June 13, 1968. And the statement does not say
when the President replied. But the President stated this in the reply:

My Dear Mr. Chief Justice, it is with the deepest regret that I learn of your
desire to retire—knowing how much the Nation has benefited from your service
as Chief Justice. However, in deference to your wishes, I will seek a replace-
ment to fill the vacaney in the offlce of Chief Justice that will be occasioned
when you depart. With your agreement, I will accept your decision to retire
effective at such time ag a successor is qualified,

Now-—the telegram—does not the telegram of the Chief Justice say
he has received that letter from the President? I have never seen it.

Attorney General CrLark. It is set forth on page (C), in appendix I,
Senator. It says:

My secretary has read to me over the phone your letter of acceptance of my
retirement. I am deeply appreciative of your warm words, and I send my con-
gratulations to you on the nominations of Mr. Justice Fortas as my successor and
of Judge Homer Thornberry to succeed him, Both are men of whom you can
well be proud and I feel sure they will add to the stature of the Court.

The language the Senator will be interested in is “your letter of
acceptance of my retirement.”

Senator ErviN. Would you not say, taking those communications
together, that Chief Justice Warren has announced he has a present
intention of retiring when his successor is qualified ?

Attorney General CLarkg. That is the substance of it as it now stands.

Senator ErviN. And until that event occurs, according to these com-
munications, there is no vacancy in the office of Chief Justice of the
United States, simply because the Chief Justice has not retired.

Attorney General Crarx. At this time Earl Warren is Chief Justice
of the United States,

Senator Enrvin. Now, are vou prepared to affirm that he could not
withdraw his resignation—I mean he could not withdraw his offer to
retire at any time?

Attorney General Crark. I am not prepared to speak for the Chief
Justice, Senator Ervin. I think we would have to have him speak.

Senator ErviN. I am not asking you about that. T am asking you
about the law of the situation.

Attorney General Crark. As I have said earlier, there is no prece-
dent in this area. We are talking about the three highest offices 1n the
United States—the office of President, the office of the Chief Justice,
and the highest legislative body, the U.S. Senate.

Senator Ervin. I agree with you, I find no precedent in this area.
But I do find one in the court of claims decision where a cireuit judge
resigned and they sald he claimed it had not heen accepted by the
President, and they said the resignation of a judge is a matter for the
judge only. The President has nothing to do with it from a legal stand-
point. Don’t you believe the same thing is true of the retirement ?

Attorney General Cr.arx., On the terms of the retirement, Senator,
there have been scores of different methods of retiring, There has not
been a form book for the language. The men have proceeded with
honor, and the purpose has been accomplished in every case, and it
has not been questioned heretofore,
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) Sena?tor Ervin, Well, everything is questioned for the first time once,
Isn't it

Attorney General Crari, Everything that is questioned is ques
tioned for the first time.

Senator Ervin, Unless it goes ungnestioned forever. Well, anyway,
1 tried to find some precedents. In fact, I spent the Fourth of July
and the July recess on it. The only precedents I can find is to the etlect
that when a man submits a resignation, o1 announces the purposs -
retive in the future, his resignation or his vetirement is not effective
until that date happens, and any time before that date avrives, he ean
withdraw his resignation or his retirement and resume his cffice. even
though his resignation has been accepted by the appointing hody and
the successor has been appointed. Now, I am not insinuating that Cliet
Justice Warren would do that, but that is in his power, in my opinion,
from the decisions I have read.

Attorney General Crank, Well, we find no precedent on that. It
seems a quite hypothetical question. If there is a risk there, it is a visk
this country has run scores of times as to the judiciary, and thousands
of times as to Executive announcements.

Senator Ervin. Well, there is a precedent in the State on the subject.

Attorney General Crark. Yes; but vour precedents from the State
court do not purport to constrne the Constitution of the United States
and the laws thereunder.

Senator Ernvin, No. But the word “retire” and the word “resign” and
the word “vancancies™ have had certain meanings in the English lan-
guage, whether they are used in Federal statutes or whether they are
used 1n State statutes; is that correct ?

Attorney General Crark. As a matter of law I would always prefer
a Federal interpretation of a Federal statute if there were one on the
issne, rather than a State decision which might come under a State
constitution.

Senator Ervix. There is a State case in Minnesota where the consti-
tution provided that a State judge could retire upon petition to the
Governor, and it said that where there is a vacancy in the office of
State judge it had to be filled at the next general election. This incum-
hent judge sometime before the election set a petition to retire o the
Governor of Minnesota, the retirement to take effect on the 15th day of
November. And in the meantime, an election was to be held on the third
day of November, The Governor accepted the retirement, as of Novemn-
ber 15, and appointed another judge to take office on the 16th of No-
vember, and the claimant to the office ran in the election and got
elected—got all the votes cast in the election. And the Minnesota conrt
said he was not entitled to the office because there was no vacancy in
the office to be filled on election day. The vacancy did not take place
nntil the 15th of November.

Well, my dictionary says that-—and the decisions say—that to retire
means to withdraw or go away or depart to a place of abode, shelter,
or seclugion. That is one definition. The second 1s to die. And the third
is this, To withdraw from office, business, or active life—that ig what
retirement means, Don't you agree with me that to retire, insofar as an
?Tc;a is concerned, is to withdraw from the office, business, or active
ife?

Attorney General Crarx. That 15 a generally reasonable definition
of the word.
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Senator [Lrvin., Now, I invite your attention to the fact of what the
statute says. Justice Warren invokes this particular statute, although
he does not comply with it, as I see it, Here 1s the statute:

Subsection (b) of 25 United States Code 371, Any justice or judge of the United
States appointed to hold office during good hehavior may retain his office but
retire from regular active service after attaining the age of 70 years, after
werving ot least fen years continueusiy. Ur otherwise, or after attaining the age
of sixty-five years, and after serving at least fifteen years continnounsly or other-
wixe, He =hall daring the remainder of his tifetime continue to receive the salary
of the office. The President shall appoint by and with the consent of the Senate
Usueces=or to a justice or judge who retires,

Now, is not that the statute that we have that applies to retirement
of Supreme Court Justices/

Attorney General Crarx. Chief Justice Warren cited section 371(Dh),
as 1 noted in the statement.

Senator Ervin. Doesn't that statute itcelf define what it means to
retire? Wlhen it says that any Justice may retain his oftice but retire
from regular active service does that mean when a Justice retives, that
he ceases to officiate, perform the regular and customary duties of his
office as a Justice ?

Attorney General Crari. Upon the taking effect of a retirement, that
is the intention of the language.

Senator Ervin, That is the only way he can retire, is it not 2 This is
all the statute.

Aftorney General CLark. That is a resnlt of retivement, not the act
of retirement itself. It says u judge may retive, and if he does, then his
powersas a judge—

Senator Ervin, Does not that describe what he does when le retives?
How he retires?

Attorney General Crarexk. It describes what happens to him when he
has retired.

Senator Ervin, Well, it describes the conditions on which he retires.
And that is the only law to be invoked here.

Attorney General CLarg. Tt is the law that has been invoked sinee it
has been on the books by scores of judges who have retired under
similar language.

Senator Ervin. Well, as a matter of fact originally a judge could
only resign. When he resigns, he relinquishes his office. Is not that true?

Attorney General Crark. Until there were provisions for retirement.

Senator Ervin, And then it said he coulcF retain the office, but he
could retire from regular active service. And that shows how he re-
tired and when he has retired.

Attorney General Crarx. Well, T am not sure that this is at all
relevant to the purpose of the hearing. The statute states generally the
qualifications that he must have to exercise the right to retire that is
here described. It also describes his status after his retirement,

sSenator Ervin. Yes, It also describes how he retires. He retires from
regular active service. That is the 1ight way to retire,

Attorney General Crarg. Well, I do not know. I would think if it
described “how” he retired, it would say by sending a letter or by
standing up in open court and making a declaration, or by some other
means. This does not purport to cover that.

Senator ErviN, Well, he has got to retire from regular active service
}0 be; retired, does he not? Is not that clear as my big nose on my
face?
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Attorney (General Crarx. No, sir.

Senator Ervin. Well, do you claim a judge can retive under this
statute and still performn the regular active duties of the office from
which he is allegedly retiring?

Attorney General Crarx. No, I do not.

Senator Ervin, OIL. Maybe we agree. This statute also sets out the
only conditions under which a successor can be appointed under this
statute.

Attorney General Crarm. Tt deseribes in generic language of the
Constitution what the President shall then do.

Senator ErviN. And it says that the President shall appoint by
and with the consent of the Senate a successor to a Justice who retires,
1s not that what it says?

Attorney General gmm{. Yes. It docs not say “who has retired.” It
18 in the present tense.

Senator ErviN. But it is all in the present tense. So consequently,
the only reasonable interpretation to give to this statute is that this
power to appoint on retirement does not exist except in respect to a
Justice who retires. And all of the precedents to the contrary cannot
change the meaning of this statnte—even precedents set by me. So
1 take the position on this, under the plain words of the statute, the
IPresident has no power to nominate and the Senate has no power to
confirm the nomination of any Justice—under subsection (b), section
28, United States Code 371—unless the Justice has retired, before the
appomtment is made, and that he does that by retiring from regular
active service, And I think that is as clear as the noonday sun in a
cioudless sky.

Now, I have read some articles in the press that Chief Justice
Warren—this is the Ashville Times, July 6, 1968, “Warren to Stay
if Fortas nixed.”

This states that “Earl Warren says he will stay on as Chief Justice
of the United States if the Senate does not confirm Abe Fortas as his
successor.”

Have you read articles to that effect in the paper?

Attorney General Crarg. I am not sure whether I have or not,
Senator.

Senator Ervin. Isn’t that a pretty good statement of the sum total
of communications between the Chief Justice and the President?

Attorney General Crarg. Well, I do not believe it purports to de-
scribe those communications. I think those communications state in
effect he will retire upon the qualification of his successor.

Senator Ervin. Well—no, but—I would like to offer in the record
here this news item.

The Crarrmax. It will be admitted.

(The material referred to for inclusion in the record was marked
“Exhibit 2” and appears in the appendix.)

Senator Ervin, Also this statement from the New York Times
June 27, 1968, entitled “Warren-Johnson Letters.”

The Cuatrman. They will be admitted.

(The article from the New York Times referred to was marked
“Exhibit. 8” and appears in the appendix.)

Senator Ervin, Is not the effect of these communications to say to
the Senate of the United States that you can take Mr. Fortas as Chief
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Justice or keep Mr. Warren as Chief Justice? Is not that the etfect of
them %

Attorney General Crark. These communications are not addressed
to the Senate of the United States, Senator. They are between the
President and the Chief Justice. The President acting on the hasis of
these has nominated Mr. Justice Fortas to be Chief Justice, and that is
the issue before the Judiciary Committee and the Senate. )

Senate Ervin. Well, is not it also plain that Mr. Warren will retam
the office of Chief Justice if the Senate does not confirm Mr. Fortas?

Attorney General (‘arx. Shonld there be no qualifiention of a sue-
cessor, on the basis of the intention at this time expressed by the ("hief
Justice, he would retain that office.

Senator Ervin. Well, then, it comes down to this—that the Senate
must confirm Mr. Fortas as Chief Justice or retain Mr. Warren as
Chief Justice. Is it not. that simple ?

Attorney General Crarg. I think that is not really the issue

Senator Ervin. Pending some unforeseen events now sleeping some-
where in the future.

Attorney General Crarx. I would hope that the Senate would not
construe its duty as meaning a choeice. The duty of the Senate is to
advise and consent as to the nomination of Mr. Justice Fortas, and he
should be considered on his qualifications, because in the constitutional
scheme of things, he has been nominated, duly nominated, by the Presi-
dent of the United States to be Chief Justice,

Senator Ervin. Well, do you not consider that my able and distin-
guished friend, Senator Mansfield, as Democrat majority leader of
the Senate, speaks for the administration on matters of this kind?

Attorney (General Crark, Senator Mansfield sometimes speaks for
the administration, and sometimes he speaks for Senator Mansfield.

Senator Ervin. Well, anyway, I call your attention to the fact that
the Washington Evening Star on Friday, June 28, 1968, contained an
article entitled—an article by Lyle Denniston, entitled “Mansfield
Warns Foes on Court Fight.” It says that Senator Mansfield—and puts
this in quotations—* ‘The choice before the Senate’ "—Mansfield said
in a remark clearly aimed to GOP hopes of keeping the Chief Justice-
ship for the next President to fill— ‘is between Fortas being approved
or Warren staying on.’”

I would like to have this put in the record.

The Cuamrman. It will be admitted.

(The article referred to for inclusion in the record was marked
“Exhibit 4” and appears in the appendix.)

Senator Ervin. T will just summarize my position very briefly.

The onl%! authority the President has to appoint a successor to a
meimnber of the Supreme Court nnder the retirement statute is the
authority to appoint a successor to a man who has actually retired.
And that is the only authority that the Senate has to act on such
appointment. I think both the President and the Senate have an
obligation to obey the acts of Congress. It is apparent here that the
present. Chief .Justice has not retired, and it 1s apparent that he
has no intention to retire until his successor is appointed and qualified.
That statute is binding on the President. The President has no power
to make an appointment that does not comply with the statute, The
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Senate has no powers to act on the appointment. In this whole situa-
tion, this argument could be very quickly dissipated if the President
would tell the Chief Justice to go ahead and retire today and be
done with this controversy. In the absence of such action, the only
thing I can infer is that Senator Mansfield was correct when e said
that you can confirm Mr. Fortag or you can retain—or you will retain
the present Chief Justice.

There is another question in my mind, and that is this, and T will
be through in a second.

As 1 constrne the Constitution, before a successor to a Supreme
Court Justice can qualify or be qualified, he not only has to be
nomittated by the President and condirmed by the Senate, and take
an cath tosupport the Constitution—is not that true?

Attorney Genera! Crark. 1 believe there are four elements. You
left out what we consider the third, and that is the appointment
following confirmation, which precedes the oath.

Senator Ervin, Which is issved through the Commission by the
President.

Attorney General Crarg. The issuance of the Commission is
evidence of the fact of the appointient.

Senator Ervin, No, what troubles me—and I do not want to split
legal hairs, because I think there is a gquestion of substance here—lbut
how can you have two Chief Justices, if you cannot have but one, and
if the Chief Justice does unot retire until his successor is qualified,
then you are going to Lave two Chief Justices, notwithstanding the
fact of acts of Congress. It may Dbe just for a fleeting minute. But you
are going to have two Chief Justices when the statute of Congress
says you can only have one.

Mr. Warren 1s going to hold office until his successor is qualified.
And his successor cannot qualify until all four of the steps are taken
and he takes the oath to support the Constitution.

So with no retirement, temporarily you have two Chief Justices.

I thank you.

The CrarrMan. Senator Hart.

Senator Harr. Mr. Attorney (General, I appreciate the research
that went into your paper, and based on your testimony that you
presented, coupled with the memorandum which has been available
to the committee, I for one have no doubt that the Senate clearly can act
upon a nomination such as the one that has been filed for Justice
Fortas. T have no doubt, either, that the President acts in pursuance of
the constitutional power, that he react to the Warren telegram and
Jetter as he has. I think our responsibility now is to consider the quali-
fications of Justice Fortas,

Senator Ervin said that one of the most solemn duties of the Senate
is fo evaluate, measure the man who would go on the Supreme Court,
or become 1ts Chief Justice. And I agree. It is one of our most solemn
duties. It is made very simple and easy for me in this case. The dis-
charge of that duty is very easy, because of the extraordinary quali-
fications and backgrounds of Abe Fortas. I think he has honored the
Court, he has honored the President who put him there, he was reflected
credit on the Judiciary Committee for recommending him once. And
that is what history’s verdict will be when we do it a second time.
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Senator Ervin., If I may interject at this point, and keep silent
hereafter. I am not impressed by precedents, the nature of those
you stated. Most of them are not applicable to this situation, In fact
none of them as far as the Chief Justice of the Supreme Court is con-
cerned. I do not think that precedents can alter the words of a statute.
Murder has been committed in all generations, and so has larceny,
but the commission of murder has not made murder meritorious or
larceny legal. The same thing about precedents which are in conflict
with the law.

Ezcuseme.

Senator Harr. Sam, I have listened to you recite precedents to me
in the civil rights debate until I thought the world would never end.

Senator Ervin. They were all sound ones, though—all sound ones.

Senator Hart. Thank you very much.

The CrAIRMAN. Senator Bayh.

Senator Bayu, Mr, Chairman—DMr. Chief Justice, I have no ques-
tions. I personally find myself very much in line with the expression
of my colleague from Michigan, With all due respect to my colleague
from Northaarolina, I do not see how he can sit here and listen to the
ample supply and the excellent quality of the Erecedent, historical
means by which our country has approached problemns specifically on
the point, that you have given us today, without being moved. I find
him to be a reasonable man under most circumstances. I feel your
argument as far as this is concerned—not your argument, sir, but
your presentation amply answers the questions which have been raised.
I think we have ample precedent in dealing with this. I think we have
the interest of our country and the maintenance of the judiciary as a
functioning body to compel us to move quickly, not hastily, but with all
due haste, to deal with this problem. I think the President has ample
jurisdiction—and I think tﬁe Chief Justice—I mean has ample au-
thority to make this appointment, the Chief Justice certainly is within
his right to retire, and I think the means which he chose is not unique.
We 0% the Senate have the responsibility of filling this vacancy, which
I feel in light of the precedents which you have given us does exist when
a successor is chosen. I am also impressed, as was my colleague from
Michigan, with the contribution that Justice Fortas has already made
to the Bench. I feel that he is well qualified to be Chief Justice. I
think that is the question that we in this committee must address
ourselves to—is this man, or should I say are these men qualified. And
I feel that endless debate over whether we are involved in a futile
search for a candidate for a vacancy which does not exist, frankly I
think this is a rather specious argument.

The CHarmMan, Senator Burdick.

Senator BurpicE. Mr. Chairman—Mr. Attorney General, in law-
yer’s language you have rendered a well-reasoned opinion. Thank you.

The Crratraraw, Senator Smathers.

Senators SMaTHERs. Mr. Attorney General, as one who has recom-
mended to the powers that be that we aveid this particular argnment
as to whether or not a vacanecy did or did not exist by designating a
date certain upon which he was to retira or the President to accept it
asof a day certain, so that we would not have this splitting of hairs and
a day wasted on this type and character of argument—I must say that

07-234—68——-3



26

my advice was not followed. I nevertheless commend you, sir, for
having made a very fine statement to the effect that in point of fact a
vacaney does exist insofar as the Senate is concerned with respect to
discharging its responsibility of confirming or considering and con-
firming, if we choose to do, 2 successor.

I am interested in the question which the chairman asked you with
respect to whether or not. the resignation of the Chief Justice was irre-
vocable. And your answer was that, as I gather—the question was nor
particularly relevant, you thought, and it was a matter for the Chief
Justice to decide himself.

I think in terms of history or precedent we better make it clear that
it is revocable—for were it to be construed that it were jrrevocable,
then it would seem to me that if after the election this fall, and after
the swearing in of the new President, if the new President considered
it to be the statement of the letter of Chizf Justice Warren as irrevoca-
ble, at that point the new President might send over a new name on
that assumption. I agree with what you implied in your statement that
this was a matter for the Chief Justice himself to determine.

Now, having delivered myself of those pronouncements, I want to
just say this.

With respect to the argument of the distinguished Senator from
North Carolina whether or not a vacancy does exist, and whether or
ot we would have two Chief Justices at one time if the Senate went
ahead at this point, and considered the nomination of Abe Fortas, and
confirmed it, and all the other steps were taken that you mentioned in
vour statermnent needed to be taken to properly qualify him—is the
question that he asked, not exactly the same question, that we prob-
ably should have asked ourselves, and he certainly should have asked
himself in the North (farolina case, where Judge Warlick stated that
he wished to retire effective upon the qualification of his successor, and
did not the U.S. Senate, not having a day certain, really not having the
man retire, we nonetheless considered and confirmed his successor, so
that technically we did have two judges filling one spot on that day,
isthat not a fact ?

Attorney General C'nark. No, I donot believe that is a fact, Senator.
He would not qualify until after confirmation, and after being ap-
pointed by the President, he took the constitutional and statutory
oaths of office. At that moment—and this gets a little netaphysical,
but our whole history shows us this is not o problem, never has been,
never will be—he qualifies, and automatieally his precedessor is retirved.

Senator Smatuers. In other words. the day before he took the oath,
we «id have a district court judge in North Carolina, Judge Warlick.
But the date that McMillan—svhat you are saying is that the day he
took that oath of office, as of that date, and as of that moment that he
took the office—that he took the oath, as of that moment, Warlick was
out, and AMeceMillan was in.

Attorney General Crark. It was in February that Judge Warlick
announced his intention to retire. He served on the bench for 4 full
months, adjudiceating the rights of individuals after announeing thar,
His successor, on whose qualification he himself had conditioned his
cwn retirement, was duly nominated, confirmed by the Senate, aj-
pointed by the President : and two and a half weeks after the appoint-
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ment by the President, during which time Judge Warlick continued
o act as the Federal district judge, he took the oath of office. 1 think
that is June 24, last month. And I think as of that moment Judge
Warlick was retired—not in any way having done anything to indicate
any other intention than that originally e\pleSked in his letter of
Fe{;ruary 1968.

Senator SaraTners. And that has long been the practice and the
custom ?

Attorney General Cragri. 1t Las been done scores of times. It is the
preferred practice. It provides the opportunity to maintain a full
judiciary. 1t is important to judicial administration, It is more hnpoy-
tant in the office of Chief Justice of the United States than in any
other office within the Federal judiciary.

Senator Ervin, Just one question.

Senator Saarriers. All right,

Senator Ervix. The situation about Judge Warlick's retirement was
not susceptible of the interpretation that Iudcre Warliek's retirement
was to take effect when Jimn MeMillan or some other specific person was
appointed to take his place. He left it up to the President to pick
anybody in the western district of North Carolina to take his place,
did not name a specific person. There is no connotation to that effect.

Attorney General CrLarx. Noj; there was not,

Senator Syariiers. Well, they had sent over a name. The Senators
from North Carolina had sent the name over, MeMillan,

Senator Ervin. And said Judee Warlick had announced his retive-
ment.

Senator Syartrers. That is right. When Justice Warren sent his
letter in, at that point there had been no statement by the President as
to who he was going to nominate to sncceed him, So T do not see that
there is any dlﬂ'erence—escept that thisis the custom. That is the point
that T gather you make. And it has been the custom almost since the
heginning of our system of government. Is that not corvect?

Attorney General CrLarx., T would assume at the time a judge elects
to retire, he has no knowledge—in any instance in onr history—of wha
his snecessor may be. A successor is nominated at some subsequent
time by the President. That is the practice, and has been done scorves
of times.

Senator Sararners. All right. T have no further questions.

Senator Ervin. T will subside after one more question, When did the
President announce he was going to recommend or going to nominate
Justice Fortas as successor to Justice Warren ?

Attorney General Crani, Chief Justice Warren wrote the PPresident
on June 13 of this vear. The President replied to the Chief Tustice on
Juie 26 of this year. Aud on that same day, he nominated Mr. Justice
Fortas and Judge Thornberry.

Senator Ervix. The President’s letter and the nomination both
about the same time, siinultanconsly reported in the press?

Attorney Genera! Crank. They came out the same dny,

Senator Sararmrers. That was the letier, thengh, indicating his ae-
ceptance of the retirement, or recognizing it—acknowledging the let-
ter. Thirteen davs elapsed from the dav, however, that Justice Warren
annonnced his desive to retire effective upon the qualification of a
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successor—bhefore the President acknowledged the Chief Justice’s
igtter and at the same time indicated his intention to nominated Justice
ortas.

Senator Ervin. Wait a minute. There was no public announcement
made by Chief Justice Warren of his retirement. As a matter of fact,
1t was not general knowledge in the country that he had retired when
ihe President announced it and simultaneously announced the nomi-
nation of his successor; was there?

Attorney General Crark. I am not sure of the facts on that.

Senator Ervin. There was no opportunity given to the country to
know a vacancy was impending, and give the country an opportunity
to recommend somebody else besides Mr. Fortas for the consideration
of the President.

Senator Smariiers. That is not a constitutional right.

Senator Ervin. No. But 200 million American people are entitled
to have some thoughts on the matter.

Senator SmariEers. I would challenge the Senator from North Caro-
lina to show me in the statute or anywhere else where it says so many
days has to elapse between the letter from the judge who seeks to retire,
and before the Prestdent 1s authorized to send over a nominee to fill
the vacancy. There is nothing in the statute which requires that.

Senator Ervin, The Senator from North Carolina has shown one
statute which the Senator fromn Florida won’t accept.

Senator Smarmrrs. I have no further questions.

Senator Hruska. Mr. Attorney General, you have stated that it is
irrelevant whether the Chief Justice's notice of intention to retire is
revocable. Is it truly irrelevant inasmuch as there is a possibility—and
I would not want to impute any ulterior motive of any kind to the
Chief Justice or anyone else-—of a refusal to confirm, or maybe con-
firmation of someone who did not meet the pleasure of the Chief Jus-
tice, and he chose to exercise the right to withdraw and to revoke his
letter of intention to retire, what would be the situation then? Could
it be said under those circumstances that the question of revocability
isirrelevant?

Attorney General Crirg. Under those circumstances, it would
raise different issues. The question before the committee is the power
of the committee to consider nominations under these circumstances,
and the question that the Senator propounds is irrelevant to the an-
swering of that question. It is really not a matter of substance, though,
even in the subsequent context that you indicate, because—and I hope
no one would think this of the highest officials of one of the three
branches of our Government—I think we would all assume they act
in good faith. Certainly I do. But if a judge who has the exclusive
option whether he will retire or not should happen to want to try to
have some role in choosing his successor, it seems perfectly apparent
by the very nature of things that he can eondition his retirement in
conversations with the appointing authority or any other way—*“I will
retire if you appeint sc-and-so, otherwise I won’t,” That has never
happened to my knowledge in the history of our judiciary. I am con-
fident it is not going to happen. It is hardly a fear that we need to be
concerned with.
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Senator Hreska. Of course, under that view the Chief Justice
would be affecting the appointment of his successor, rather than the
President, which the Constitution requires; would he not ?

Attorney General Crarg, If people have such intents they can en-
deavor to accomplish such purposes. T cannot imagine any such intent
has existed, and there has been no manifestation of it in the entire
history of the Federal judiciary. )

Senator Hrusga. Let us engage in a supposition. Suppose there is
no confirmation of the nominee in this session of the Congress, and the
matter would go over into the days of a new administration. Would
the exchange of letter and telegrams between the President and the
Chief Justice be binding upon the successor administration?

Attorney General Cragrk. If the successor administration, under the
hypothesis, improbable though it may be, that you pose, did not choose
to nominate someone, the matter would be inmaterial anyway. In
other words, I take it your question is, “Would a succeeding President
be bound by these letters between the Chief Justice and President
Johnson 2” The point is that from that succeeding President’s stand-
point, it makes no difference—if he does not choose to nominate, he
does not nominate,

Senator Hruska, Well, but can the new President say

Attorney General Crarg. The only binding effect the letters could
possibly have on him would be to create a vacancy.

Senator Hrusga. Well, can the President say =T am disregarding
the letter of June 26 signed by the then President of the United States.
I accept your resignation. I accept it as of now. That is mny pleasure.”
Can he do that?

Attorney Greneral Crark. He can say that “My pleasure is that you
remain on the Court,” or “My pleasure is that you retire effective as
of now.” Whether either would have any meaning in terms of law is
something that would have to be considered under all the facts that
might exist at that future date.

Senator Hrusga. Well, there is only one fact, 1sn't there? There is
the letter of June 13 saying to the President of the Urnited States——

Attorney General Crark. There is a letter of June 13. There is a let-
ter of June 26, There is a telegram of June 26. There are subsequent,
public statements. We do not know what the mnorrow brings.

Senator Hrusga. Yes. But there is only one fact, isn’t there? That 1s
the letter of June 13, in which the Chief Justice said, “T hereby advise
you of my intention to vetire as Chief Justice effective at your
pleasure.”%ow, that is addressed to the President. And one President
could say, “Well, I accept it subject to the confirmation of your suc-
cessor.” Can another President come along and say in reply to that
letter of June 13, “It is my pleasure that the resignation is effective
today,” and would it then be effective?

Attorney General CrLARE. Well, as T say, he could say that. Whether
it would be effective would depend upon all the circumstances. That is
a hypothetical question that is irrelevant to this hearing. We have no
precedent in law by which to determine that. Tt would depend upon
what the President had done in the interim. It wonld depend upon what,
the Chief Justice did in the interim. Tt would depend upon what the
two people that held those offices at that time might do.
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Senator Hruska, I am sure that is right. We would have to wait for
the event. But here we ave called upon to rule on a point of law, parlia-
mentary law, constitutional law, and also statute law, and we would
like to know what the potential is so that we would have some guidance.
That is the reason for mmy question.

Senator Ervin, If the Senator will pardon me, I think the question
is answered by 67 Corpus Juris Secundum, section 55, page 227, and
by 72 Indiana 1, 87 Noriheast—137 American State Reports 855, and
other cases cited. And it says this:

A proposal to resign under a specified condition cannot he accepted except on the
terms made hy it.

That is the only law T can find on the subject. Ithink it is clear that
the Chief Justice retiring under conditions named to the President
can stay on. He stays on, has a Jegal right to stay on unless his suc-
cessor is appointed. Therefore he can withdraw it at any time.

Senator Hruska. A staff member of the Judiciary Committee
handed me a memorandum citing 67 Corpus Juris Secundum on offi-
cers, at pages 228, 229, and section 55(f) reading as follows:

A resignation

He prefaces it by saying this.

My research has not developed any case on this subject dealing with federal
offices, but the following statement of the general rule,

Citing several State cases, is found at this page, in 67 Corpus Juris
Secundum,.

A resignation to take effect at a future date may be withdrawn before such
date, even though it has been accepted, and even against the will of the body to
which it is tendered, and which has accepted it, and it has been held that a
resignation which is both contingent and prospective may be withdrawn before
the occurrence of the specified contingency, notwithstanding a purported
feceptance,

It is because this was drawn to my attention that I sought an answer
froin you, Mr. Witness, as to what your judgment is as to the applica-
bility of a precedent of this kind to Federal officers, inasmuch as the
search made confirms your conclusion that there does not seem to be
any precedent as to Federal officers.

Attorney General Crark. The question before the committee is
whether it has the power to consider a. nomination hefore it. If it dees,
the question before thie conunittee is then the qualifications of the per-
son nominated. We have had a long history in which this procedure
hefore the committee has heen used scores of times as to the judiciary,
and hundreds, probably thousands of times as to the executive branch—
all under the same clause of the Constitution. The hypothetical situa-
tion that the Senator is worried about has never occurred and the com-
mittees and the Senatz have considered this problem these hundreds of
times without letting this cause them any great concern. They go ahead,
and they do their duty.

The question is a rather unique legal question. There is no precedent
on it. It is not relevant to this hearing, I have not persenally studied
the question and do not think it would be of service, considering my
office, to render some off-the-cuff opinion here on the issue under those
cirennsfaness,
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Senator Hruska. Well, if that situation, however, would arise, T
wonder if we would not, in u sncceeding administration—whether it is
of one major party or another-—Dbe confronted with quite a constitu-
tional erists. T would like a little guidance.

Senator Erviw. Counld 1 111teuupt vou on that point. I think it has
arisen in States with respect to public offices and in addition to the
thing you talk about. Sixty-seven Corpus Jurig, subject “Offers,” Sec-
tion 53, page 227 says this direct on the point :

A statement by an officer that he contemplates a resignation or that his state-
ment may be regarded as a resignation under a certain contingency which does
net ocenr is without effect,

That is sustained by State v. Board of Education. 108 Kansas 101,
193, Pacific, 1,074, and other cases.

This announced intention to retire under a contingency fixed by the
President is without effect.

Senator Hrusia. Mr., Attorney General, there are some people
lothered and disturbed by the final sentence in section 371, title 28,
which says:

The President shall appoint, by and with the consent of the Senate a suc-
cessor to a justice who retires,

What importance do you attach to that statutory provision?

Attorney General Crark. The statute paraphrases the Constitution.
The history and practice under the Constitution was perfectly clear to
the Congress at the time it enacted the statute, that nominations and
confirmations to positions where there is an incumbent have regularly
occurred under every President, every administration, by every Hemte
then sitting. The statute itself apeqks in the present ten%, not. in the
Past tense. T do not think if it spoke In the past tense you would hay: e
a very different legal question. But it does not say “w{’m has retired.”
It does not. say a justice who has retired. It says a justice who retires.

We have filled, In the 7 years I have been in the Department of Jus-
tice, dozens of ]udlcm.l offices under these same circumstances. These
men sit on the bench today throughout the Ulnited States.

Senator Hruska. Well, up until the time you started talking about
what has been done as 1 matter of practice, I followed you very, very
happily, and wouid probably concur.

However, I would agree with the Senator from North Carolina that

ol actice 1n wolatmn ot in contravention of any statute or any Con-
\TltlltiDll does not change that statute or that Constitation. On that
seore, T make my reservation, Up until you cited that practice I kind of
followed you. T think that probably makes sense.

Your statement was kind enough to refer to a statement of mine to
the effect that, “There must always be a Chief Justice.” It does not pain
nie wlien my cnllewrue trom North Carolina differs with the construe-
tion that T place on the Taw, but it makes me a little uncomfortable,
normally, because he is such an eminent sehiolar of the law, and my
respect For s judgment and o;_nm(m of the law is great,

There was reference to =ection 3 of title 28 whicli reads this w ay:

Whenever the Chiel Justice is nnable to perforin the duties of hix office. or the
otfice is vacant, his powers and daties shall devolve upon the Associate Justice

next in precedence who is ahle to act, and until such disability s rewoved or
another Chief Justice iz nppointed and doly qualitied,
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Now that has been cited as being somewhat contrary to the statenient
of this Senator, that there must always e a Chief Justice,

I would cite that section 3 as heing in confirmation of that statement,
It is a statutory way of saying there will always be a Chief Justice. Tt
may be the named one, 1t may be an Acting Chief Justice, But there will
always be a Chief Justice.

Senator Ervin, T concur in your interpretation, Senator.

Senator Hruska. T am happy to know that.

We do have, of course, a provision—the language is almost the same
as the language in the Constitution itself having to do with the Presi-
dency and Vice-Presidency—which says that i case of the removal
of the President from office. or of his death, or his inability to discharge
the powers and duties of said office, the same shall devolve on the Vice
President. The question arose whether he was an Acting President or
whether he remains a Vice President with duties which devolve upon
him In certain instances. And that has heen construed to mean that he
actually did become President.

Now, it seems to me that section 3 of title 28 would be pretty much
on the same basis, because if there would be inability of the Chief Jus-
tice, or if he should die, there is the devolution of these duties and
powers upon the next man in order of seniority.

So I would think that that would be on a parity with it. And it was
in that sense that this Senator made that statement. I still believe it is
true.

Mr. Attorney General, I would not want the questions I have
asked to indicate that this Senator has prejudged the point of law
and the point of order which are being raised, and which have been
mentioned by others on this committee. I do believe we have a duty,
as you have had, and as you have tried to discharge so well, to can-
vass the points raised, and to do so in order that the public and the
citizenry of this Republic will be informed as to what the implica-
tions are, and what the responsibilities of this committee and of the
Senate are. On that point, I shall still keep an open mind unti} all the
testimony is in. I understand we are going to have other testimony on
it. And it is at that point, of course—and I preswume when a ruling is
made on it—that we can then go into the matter of the qualifications
of the nominee and his eligibility to fill the office which is presently
held by Chief Justice Warren,

That is all the questions I have at the present tine, Mr, Chairman.

Senator Exvin. Senator Fong.

Senator Fonag. Mr, Attorney General, there is no doubt in my mind,
and T agree with you that the President and the Senate can act upon
the letter of intention of the Chief Justice to retire. Technically I agree
with my distinguished colleague, Senator Frvin, that there is no
vacancy, and that the retirement letter should have designated a day
certain for retirement. But from a practical standpoint, I feel that
this is proper and expeditious, and that we are proceeding in an expedi-
tious manner.

The job which we are talking about has life tenure—unlike the other
cxecutive appointments which terminate upon the termination of the
incumbency of the President--—all resignations are subiitted.
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Now, should a successor not be confirmed, and there is a probability
that a successor may not be confirmed in this instance, could the next
President of the United States, say President Nixon, act upon that
request and appoint a successor, and if he does, and the Senate does
confirm the successor, but the Chief Justice does not retire, can he still
legally retain the office of Chief Justice? .

Attorney General Crark, There are so many improbables in your
hypothesis, it is very difficalt for me to wrestle with it. I won't say
which seems the most improbable. It would be hard to measure.

Senator Fong, that is a question that we have considered several
times this morning. In substance, what I have said in answer 1s that
it is not relevant to this hearing. The question before the committee 1s
its power to act now. If it has the power, the question then before the
committee is the qualifications of the two men who have been nomi-
nated. In my judgment, the committee has a duty to act upon the nomi-
nations and a vote for confirmation will remove the possibility, much
less any probability, which is hard to believe, of the question that you
fear ever arising.

Senator Foreg. Yes, I agree with you that we should act, and that
there is a matter before us to act upon. But what I am trying to get at
is this,

Is the retirement intention irrevocable? I think it is conditioned
upon the selection of a successor, and confirmation by the Senate. And
if that is so, then it is conditional. Would you say that isso? )

Attorney General Crank, By definition, if it is based upon a condi-
tion, it is conditional.

Senator Foxg. Yes. Then being a conditional one, then you go one
step further and say “This is an irrevocable resignation retirement.”

Attorney General CrLarr. That involves a great many issues, the
factual basis for which we cannot now know. I think it is noteworthy
that through history this has happened as to the judiciary scores of
times, and the situation that you envision has never happened and does
not seem likely to happen, and is not relevant to the duty of this com-
mittes or the %enate at this time., Your duty is to determine whether
you have the power to act. And if you do have the power to act, to then
determine the other issue. And the fact that it is possible that these
things that gou indicate may happen should not be a factor in your
doing your duty and making your judgment on these two other issues
on their merits now.

Senator Forg, Yes. We understand that. Usually there are various
things which we take into consideration which we should not take into
consideration. But the senatorial mind is a very peculiar mind. Tt does
ramble all over the place, and does take things which are not pertinent
or may not be too relevant into consideration. This is one problem. One
matter which we as Senators would like to know, as to whetler this is
a revocable resignation or retirement. And judging from the decisions
that have been made, this Senator feels it is a revocable retirement. In
other words, if a successor is not appointed, the Chief Justice could
say “I desire not to retire.” Woul% you say I am correct in that
premise ?

Attorney General Crarg. T do not have a legal judgment. It is not an
issue that I have studied. We did review our history for precedent. We
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found no precedent. At this time I have not voiced an opinion on this
issme.

Senator Foxa. Yes. But would you say that the question of retire-
ment still is in the hands of the Chief Justice ?

Attorney (General CLark. Well, that is a part of your general ques-
tion. T think that depends on many things. You could aslk is it in his
hands alone? Ts it in the President’s hands alone? TIs it in their hands
together? Is it in the hands of the succeeding President ? These are the
issues that you raise. But they are not issues that are before this com-
mittee this morning, or that have ever Lefore been of any interest in
these United States t.hrouch out history, although this very thing has
Deen done hundreds of times.

Senator Foxg. Suppose the Chief Justice decides tomorrow that he
has a change of mind. Then is there anything before the conmittee?

Attorney General Crarxk. This is the same question that the commit-
tee has had in considering hundreds of confirmations hevetofore, and
it has gone ahead and considered them and acted on them, and we
have never had an instance that I am aware of at this time in which
anyone has changed his mind.

genator FONG It ]ust happens now the committee is asking the
questions, and would like to get the answers.

Attorney (ieneral CLARE. My answer is that it is irrelevant to the
duties of the committee and that the committee should proceed to de-
termine its power to act, and if it decides it has the power, it should
act on the confirmation on the basis of the qualifications of the in-
dividuals nominated.

Senator Fonea, Well, it may be irrelevant or it may be relevant. But if
the committee wants the answer, can the committee get the answer?

Attorney General CrLarx. The Senator has already given his answer,
As I have said, I have not reviewed the law, and I do not believe it
would he fair to this comumittee or to my office to make an off-the-cuff
judgment.

Senator Foxe. In other words, you feel at this time you are not
ready to agree with the decisions which were read by the distinguished
Senator from South Carolina?

Attorney (eneral Crark. As a lawyer, I hear what he reads, and I
see maybe a weak analogy, but T see many distinetions and differences
that the legal mind could draw.

Senator Foxe. Thank you.

Senator Ervin, Senator Thurmond ?

Senator THurMOND. Mr. Attorney General, we are glad to hinve vou
with us. There have been a number of questions asked. There may he a
little duplication, but I hope not too much.

Article I1, section 2, clause 2 of the Constitution reads, in relevant
part,as follows:

And he, the President, shall nominate and by and with the advice and con-
sent of the Senate, shall appoint ambassadors. other public ministers and coun-
sels, judges of the Supreme Court, and all other officers of the United States.

My, Attorney (General, are you aware of any provision in the Consti-
tution which allows any member of the Supreme Court a role in the
choice of a Justice or Chief Justice ¢
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Attorney General Crark. It depends on what you niean by allow,
Senator, If youmean does such a person have a power. no.

Senator Tuuramoxn. Well,a part, if you want to call it a part—a role
or a part in the choice of a Justice or Chief Justice ¢

Attorney General Crark. There is no power given to a judge—Dby
the Constitution—to participate in the selection of his successor.

Senator Truraoxn. In a recent news conference, Chief Justice
Warren indicated that should Justice Fortas not be confirmed as his
successor, Warren wounld stay on as Chief Justice, Does this not give
the Chief Justice an extraconstitutional role in the choice of his sue-
cessor by allowing him to say to the Senate, “Confirm my friend and
protege, Justice Fortas, or stmply continue to put up with me.”

Attorney General CLakri. Not at all. But if it does, he Liad that option
Lrefore.

Senator Toorraroxn. Mr. Attorney General, in view of the ever in-
creasing role of the Conrt as a broad policymaking body, would net
such a precedent by which Justices could use their restgnations to
influence the choice of their successors serve to make the Supreme
Clourt even less responsive 1o the democratic process than it js/

Attorney General Crark. Senator, the election to retire is dependent,
upon the desire of the individual Justice. Chief Justice Warren has
evidenced his desive to retive. He has evidenced it in the most beneficial
and effective way from the standpoint of judicial administration, and
justice in the United States, that there is. This committee has acted
upon comparable nominations of members of the judiciary, including
nominations to the Supreme Court on many, many occasions. A
it will continue to do so in the future on many, many occasions.

Senator Tuuraroxp, In the Chief Justice's letter {o the President, it
is clear what he said, I believe, it is undisputed, that. e said “I hereby
advise you of my intention to retirve as Chief Justice.” He does not say
“I hereby retive.” He merely says “of my intention.” Lle more or less
is putting him on notice; is he not ?

Attorney General Crark. L think the technique that he has used 1s
the technique that has generally been used. If yon want to read the
whole exchange of correspondence, it has been read several times. You
will note in the telegram of reply he appreciates the acceptance of his
retirement by the President.

Senator TauryroNn. Now, should this nomination be confirmed, is
there anything in your judgment which would prevent future resigna-
tions effective upon the qualification of a successor, and thus allow each
retiring Justice, with the collusion of the President, in influencing the
choice of his successor ?

Attorney (General Crark. This has been done scores of times in the
past. I would very much hope it will be done scores of times in the
future, because it is the best way to proceed. It provides the opportunity
for continuity in office. If one has, however, a conspiratorial view of
life, if one does not have confidence in the integrity of men in the high-
est, offices of our Government, one has to recognize that a Justice on the
Supreme Court has this option anyway, hecanse it he wanis to retire, he
can in his couversations with the President condition his retirement
upon the selection of a successor satisfactory to him. That has never
happened in cur history. T do not expect it {0 happen in onr history.
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Senator T'reursoxp. Mr. Attorney General, if future retirements are
made in this fashion, and it should be noted that a number of Justices
are advanced in years, would this lessen the power of the Senate to act
as a check on Court appointments as provided in the Constitution?

Attorney General Crark. Not in the least, Senator. The Senate
would have its full power to determine the qualifications of nominees.

Senator TaurMoxp. Mr. Attorney General, would not such a policy
of acquiescing to Justice influencing the choice of their successors in
this manner have a tendency to allow the present Court to perpetuate
itself and the concept of judicial activism ?

Attorney (eneral CrLark. The Senator has no evidence of any Jus-
tice influencing any succession to his position in the entire history of
the United States.

Senator THurMoxD. Mr, Chairman, I had some otlier questions, but T
believe that the Senate is now in session, and

Senator Ervin. If you do not object, I would like to make a state-
ment, make one observation.

Senator Taurmonp. 1 will withhold that temporarily.

Senator Ervin. Mr. Attorney General, I think the question as to
whether the announcement of the Chief Justice of an intention to
retire upon the happening of some future event is very relevant to
the inquiry, because if the Senators come to the conclusion that the
Senate must either take Mr, Fortas or keep Mr, Warren, some Mem-
bers of the Senate might want to keep Mr. Warren, and some of them
might want to displace him with Mr. Fortas. And I think that it is
very relevant to enable those Senators to make up their decision how
to vote on the question, as to whether the transaction here represents
a binding, irrevocable retirement, or is without legal effect.

Attorney General CLarg. Well, my understanding of the duty of
the Senate is not to make choices, or take preferences, but to advise
and consent with the President of the United States on the nomination
of Mr. Justice Fortas, and that is the scope of the inquiry appro-
priately before this committee, and before the Senate. And I would
assume that this committee and the Senate would limit itself to the
proper scope of its constitutional powers,

Senator Ervin. How is the Senate going to advise and consent with
intelligence to the question of whether it wants to have Chief Justice
Warren or Mr. Fortas as Chief Justice, when it does not know what
effect of its vote or rejection will have, of effect of

Attorney General Crark. The question before the Senate is not
whether it wants Chief Justice Warren to remain as Chief Justice, or
Associate Justice Fortas to become Chief Justice. The Chief Justice
of the United States has evidenced his desire to retire. He has stated
his reason as being age. The issue before the committee solely is
whether it has the power to consider the nomination of Justice Fortas,
and if it does have the power, then his qualifications.

Senator Ervin. If that is so, why doesn’t the Chief Justice say “I
here and now retire,” and not allow the President to make it con-
dition upon the confirmation by the Senate of the man the President
selected for his successor.

Attorney General Crarg. Because he has such devotion to duty,
and such respect for the high office that he holds, and such intelligence
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as to the needs of judicial administration, that he would not leave
and create the risk of a vacancy in that high office while he is in good
health. T respect him for his judgment. I think it is the proper, the
best method in terms of the public interest for him to proceed by.

Senator Ervin. He announced the only reason he had 1is his age.
He is not going to get any younger.

I would like to make this clear, I think this is very relevant. I do
not see how a Senator ean know which way he ought to advise and
congent, whether he ought to advise and consent or refuse; unless
he kmows what the effect of his vote is going to be. We won't argue
that more.

I am not questioning the authority of any judge that ever made a
decision. What I am questioning is the power of the President and of
the Senate to appoint a Justice to take the place of a Justice who has
announced that he intends to retire at some time in the future when
some kind of a contingency occurs. That is all T am questioning. I think
he has no power. Thank you very much.

Senator Harr, Would the Senator from South Carolina withhold
his objection just to make a very brief comment.

Senator TriorMoxnD. That will be all right.

Senator Hart. We have sat around here scores of times and never
doubted our authority to take action wnder these ciremmstances. So
it is not unreasonable to suggest the possibility that motives have
nothing to do with the question of authority, and revolve pretty
largely upon the personalities, and the politics of the member.

Senator Ervin. I have my concern. I think if Chief Justice Warren
would say “I here and now retire”—I think it is a matter for him,
and not for the President, because here is s decision, I think in the
Court of Claims—TI have the citation, Clark v. the United States, 72
Federal Supplement, 544, which says, speaking of resignation—the
President has nothing to do with the resignation of n Federal judge.
That is a matter for the judge alone. And T think that the President
has no power to nominate a successor to Chief Justice Warren if Chief
Justice Warren has not retired. But if Chiel .Justice Warren would
just retire, there would be no impediment to Senate action. T think
the President has full constitutional authority to appoint a Justice
to take the place of the Justice who retires, but not to take the place
of the Justice who does not retire. And I would like to put in the record
an editorial from the New York Times.

{ The editorial referred to for inclusion in the record was marked
“Txhibit 5’ and appears in the appendix.)

Senator TurvrMoxD. Mr. Chairman, I have one more question, while
we are here.

Mr. Attorney General, if Justice Fortas is not confirmed for Chief
Justice, is Warren still the Chief Justice? If so, how long is he still
Clitef Tustice?

Attorney General Crari. Well, that is a question we have been up
and down over several tumes, Senator. He 1s Chief .Justice now. He
will remain Chief Justice for some indefinite and unforesceable time
in the future. I would be quite confident that, as hias been the case
every time this issne Lias arisen in history, as it Las scores of fimes
as to the Federal Judiciavy, upon the confirmation of My, Justice
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Fortas to be Chief Justice of the United States, he will qualify, and
become Chief Justice of the United States, and Chief Justice Warren
will retire as he has chosen to do.

Senator Trurmono. In a news conference held by Chief .Justice
Warren he stated that he could serve on and would be willing, I
believe, to do so. Did you see that statement by him ?

Attorney General Crark., I have read his statement, yes. I have
seent newspaper clippings on it.

Senator TrurMonD. Therefore, does it not come down to this. Chief
Justice Warren is virtually saying to the Senate “You confirm Justice
Fortas or I will continue to serve.” And if that is the case, how can
there be a resignation of Chief Justice Warren ? Fow is there a resig-
nation if he can continue to serve? Hither there is a resignation, or
there isnot a resignation. I ask you whiceli is it.?

Attorney General Crark. Well, there is no resignation. There is no
discussion of resignation, The question is whether his retirement is
effective. If so, when it will be. And as I have said a number of times,
it is conditioned upon the qualification of a successor, as is the best
practice—the recommended practice. And this stems from a devotion
to duty, a vecognition of the importance of continuity in the highest
judicial post of the United States, for which Chief Justice Warren
15 to be cominended.

Senator Tuurstoxn. Then are you going on custom or policy or are
vou going on the law?

Attorney General Crarx. Senator, as I said in my opening state-
ment, we go on the Constitution, which was cited, the precedents under
the Constitution, the statutes enacted pursuant thereto, the time-hon-
ored pracice of every President of the United States, every Senate that
has served while he has been President, and the very clear needs of
jurisprudence and judicial administation in the United States. This
i« the best way, this Is the accepted way. And we will all be better off
if we encourage this way, as does the gonstitution, as do the statutes,
as do the precedents,

Senator Tirvkaroxp. The Senate cannot confirm an appointinent for
a vacancy nnless there is o vacancy, and how can there be a definite
firm vacancy if Mr. Warren can serve on if Justice Fortas is not
confirmed ?

Attorney General Crark. Well, your premise is in error, Senator,
in seveval respects. We have been over this several times.

Basically, the Senate clearly has the power, has clearly exercised the
power granted it under the Constitution and under the statutes and
confirmed by the Supreme Court of the United States in cases that
have come before it, to conlirm in the absence of a vacaney. It has been
done scores of times, There are dozens of men scrving on the Federal
Judiciary today who at the time of their nomination, at the time of
their confirmation, and even the time of their appointment were head-
ing toward a position occupied by someone else.

Senator Trrursoxp. This question was asked, which appeared in
the U8, News & World Report of July 15, 1968. The question: “I was
thinking of a comment the majority leader of the Senate made, if As-
sociate Justice Fortas was not confirmed.”
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Answer by Mr. Chief Justice Warren : “I suppose I would be obliged
under my oath, because my retirement does not take effect until my
snccessor 1s qualified, and I am under oath to perform the duties of
the office, and if the firet of October rolls around and there 1s no sue-
cessor, I suppose I will be obliged to act as Chief Justice. T neither
expect nor hope that to be the fact.”

Is not that clear there is no vacancy ? If he can serve on until Octo-
ber, if he can serve on until January, if he can serve on all through
the vear 1969 where is there a vacancy? Either there 1s a vacancy or
there is not a vacancy. Now, why not face up to it.

Mr. Chairman, I have nothing else for the Attorney General, unless
he would care to answer that.

Attorney General Cragrz. I have answered it several times, The
question, Senator, clearly is not whether or not there iz a vacancy.
Chief Justice Warren is the Chief Justice of the United States today.

Senator Ervin. The Attorney General expresses an opinion that the
President nominates Justices to serve on the Supreme Court of the
United States, even though a vacancy does not exist.

Senator Tuovesmoxp. Mr. Chairman, I invoke the rule that the
Senate is now in session,

Senator Ervin. I would vequest for the information of the commit-
tee and the subcommittee, and the Senate, sections 371 and 294 of
title 28 of the United States Code be printed in full in the record so as
to disclose the conditions under which a suceessor can be appointed to
judge who retires, and also what official acts a retired Justice can
perform.

{The document referred to for inclusion in the record was marked
“Fxhibit 6” and appears in the appendix.)

Senator Ervin. Mr. Attorney Ereneral, on behalf of the committee
T want to thank you for your presence and your effort to be of assist-
ance to the committee.

Attorney General Crark. Thank vou, Senator.

Senator Ervix. The committee will stand in recess under order
from the chairman until 10:30 tomorrow morning.

( Whereupon, at 12 :15 p.m. the committee was recessed, to reconvene
af 10:30 an. Friday, July 12, 1968.)
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CoOMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to recess, at 10:30 a.m., in room 2228,
New Senate Office Building, Senator James O. Eastland (chairman)
presiding.

Present: Senators Eastland, Dodd, Hart, Smathers, Dirksen, Fong,
and Thurmond. i

Also present: John Holloman, chief counsel; Thomas B. Collins,
George Ié Green, Francis C. Rosenberger, Peter M. Stockett, Robert
B. Young, C. D. Chrissos, and Claude F. Clayton, Jr.

The Caarmax. The committee will come to order.

Senator Griffin, you may proceed.

STATEMENT OF HON. ROBERT P. GRIFFIN, A U.S. SENATOR FROM
THE STATE OF MICHIGAN

Senator Grirrin. Mr. Chairman, and my distinguished minority
leader, and members of the committee, yesterday I delivered the sub-
stance of my statement on the floor of the Senate, and as there were no
members of the Judiciary Committee present, other than the distin-
guished Senator from Tennessee, Mr. Gore, I would like, with the
chairman’s permission, to present my statement in full. T have certain
areas in my speech that T would like to emphasize.

Mr. Chairman, positions on the Supreme Court of the United States
should never be regarded as ordinary political plums, and when they
are, the Senate has a clear responsibility.

A good deal of the current controversy revolves around the appro-
priate functions of the President and of the Senate in the circumstances
which confront us. There are some who suggest that the Senate’s role
is limited to merely ascertaining whether a nominee is qualified in the
Senate that he possesses some minimum measure of academic back-
ground or experience.

I should like to emphasize at the very outset that any such view of
the Senate’s function with respect to nominations for the separate
judicial branch of Government is wrong. It does not square with the
precedents, or with the intention of those who conferred the advice
and consent power upon the Senate.

The Cnarmrmax. Ave you testifying against both nominees?
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Senator Grrirrin. Yes, Mr. Chainmnan, my statement will involve
both nominations,

The Cramrman. That is what I understand.

Senator Grrrrix. In the Constitutional Convention of 1787, James
Madison generally favored the creation of a strong executive. He
advocated giving the President an absolute power of appointment
within the executive branch of the Government. He stood with Hamil-
ton against Benjamin Franklin and others who were concerned about
granting the President such power, on the ground that it might tend
toward a monarchy.

While he argued for the power of the President to appoint within
his own executive branch, it is very important to note that Madison
drew a sharp distinetion with respect to appointments to the Supreme
Court. Madison did not believe that judges should be appointed by
the President; he was inclined to give this power to “* * * a sena-
torial branch as numerous enough to be confided in—and not so numer-
ous as to be governed by the motives of the other branch; as being
sufficiently stable and independent to follow clear, deliberate judg-
nients.”

At one point during the Constitutional Convention, after consider-
able debate and delay, the Committee on Detail reported a draft
which provided for the appointment of judges of the gupreme Court
by the Senate.

Governor Morris and others would not go along, and the matter
was put aside. It was not finally resolved until next to the last day
of the Constitutional Convention.

The compromise language agreed upon provides that the President—
* * * shall nominate, and by and with the Advice and Consent of the Senate,
shall appeint * * * Judges of the Supreme Court and all other officers of the
Tnited States * * &,

Clearly, the compromise language does not confer upon the Presi-
dent an unlimited power to appoint within the executive branch,
And the language does not give the Senate a similar power of appoint-
ment with respect to the judiciary, as Madison suggested. But I think
it is interesting and significant to observe how far we have moved
in actual practice over the years toward those original objectives of
Madison.

It is a fact, though sometimes deplored by political scientists, that
judges of the lower Federal courts are actually nominated by Senators
and that the President really has nothing more than a veto authority.

On the other hand, the Senate has generally accorded the widest
Iatitude to the President in the selection of the members of his own
Cabinet. It is recognized thal unless he is given a free hand in the
choice of his Cabinet, he cannot be held accountable for the adminis-
tration of the executive branch of Government.

Thronghout our history, only 8 out of 564 Cabinet nominations have
failed to win Senate confirmation. The last such instance was the re-
fusal in 1959 of a Senate majority, led by Senator Lyndon Johnson, to
confirm the nomination of Lewis Strauss to be Secretary of Commerce
in President Eisenhower’s Cabinet.

But surely the general attitude of the Senate over the years with
respect to Cabinet nominations was expressed by Senator Guy Gillette
in these words:
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One of the last men on earth I would want in my cabinet is Harry Hopkins,
However, the President wants him. He is entitled to him * * *. I shall vote for
the confirmtation of Harry Hopking * # *,

In this conrext, I think it is interesting to take some note of the
Senate’s approach toward nominations for the regulatory boards and
coinmissions—agencies whicl are “neither fish nor fowl” in the scheme
of government and perform gquasi-executive functions and quasi-ju-
dicial fanetions.

For example, in 149, President Truman nominated Leland Olds
for a third term as a member of the Federal Power Commission. Since
Olds had served on the Commission for 10 years, it was diflicult to
argue that he lacked qualifications.

Senator Hubert Humphrey supported the reappointment of Olds.
But Senator Lyndon Jolnson was a leading opponent, and the Senate
finally voted to reject the nomination. Afterward, there was general
comment in the press that the real issue had little or nothing to do
with the nominee’s qualifications but everything to do with Govern-
ment policy concerning the regulation of the price of natural gas.

In considering such nominations, it has not been unusual for the
Senate 1o focus on the charge of “cronyism.” For example, that was
the issue in 1946 when President Truman nominated a close personal
friend, George Allen—not to a lifetime position on the Supreme Court,
but as a member of the Reconstruction Finance Corporation.

Not only did such columnists as David Lawrence react sharply, but
the New York Times opposed the nomination as well,

Senator Taft led the (&pposirion and declared that Allen was one of
three who was nominated—

* * ¥ gnly because they are personal friends of the President * * 4, Such appoint-
ments as these are a public affront.

In 149, the Washington Post severely eriticized the nomination by
President Truman on Mon C. Wallgren—not for a lifetime position
on the Supreme Court, buf to be a member of the National Resources
Board. A former Governor and Senator, the nominee had become a
close friend of President Truman when the two served together on the
Truman cominittee.

The Washington Post characterized this nomination ag a “* * * re.
vival of ‘Government by crony’ which we thought went out of fashion
with Warren G. Harding.”

The Senate committee which considered Wallgren's nomination
voted weven to six against confirmation and the matter of his nomina-
tion, with respect to that particular position, did not reach the Senate
floor,

One may argue reasonably with respect to nominations within the
execntive braneh, for which the President can be held accountable,
that it should be enough for the Senate merely to ask: “Is he quali-
fied ?” But, obviously, even in that sphere there is nothing new about
the Senate considering “cronyism” or other matters beyond the mere
qualifications of a nominee.

However, Mr. Chairman, I think the important point to recognize
aguinst the backdrop of history is that the Senate has not only the
right, but the responsibility to consider more than the mere qualifica-
tions of a nominee to the Supreme Court of the United States—the
highest tribunal in a separate, independent, and coordinate branch of
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the Governmient. It is clear that in the case of nominations to the Su-
preme Court, the Senate has a duty to look beyond the question: “Is
he qualified ¢

A distinguished former colleague, Senator Paul Douglas of Illinois,
put it this way:

The “advice and consent” of the Senate required by the Constitution for such
appointments {to the Judiciary) was intended to be real, and not nominal. A
large proportion of the members of the (Constitutlonal) Conventlon were fearful
that if judges owed their appointments solely to the President, the Judiciary,
even with life tenure, would then become dependent upon the execntive and the

powers of the latter would become overweaning. By requiring joint actioun of the
legislatinre and the executive, it was believed that the Judiciary would be made

more independent.

To assure the independence of the judiciary as a separate and co-
ordinate branch, it is vitally important then to recognize that the “ad-
vice-and-consent” power of the Senate with respect to the judiciary
is not only real, it is at least as important as the power of the President
to nominate.

Of course, the service of a Cabinet officer usually ends with the term
of the appointing President. But when a President and the Senate
jointly fill a vacancy on the Supreme Court, they affect judicial policy
with all its impact on the lives of the people for generations to come.

Throughout our history as a Nation, up until the pending nomina-
tions were submitted ,125 persons have been nominated to be Justices
of the Supreme Court. Of that number, 21, or one-sixth, have failed
to receive confirmation by the Senate.

I think it may be of interest that the question of qualifications or
fitness was an issue in only four of the 21 instances when Supreme
Court nominations failed to win Senate approval.

Incidentally, in the administration of I-l’jresident ‘Washington, when
Chief Justice Jay resigned, President Washington nominated John
Rutledge, of South Carolina, one of the most distinguished members
of the bar that he could find. And history tells us that Mr. Rutledge,
whose qualifications were never questioned, happened to give a speech
in Charleston shortly before the nomination was made, criticizing the
Jay Treaty, and the Senate for ratifying it. And for that reason—not
because of any lack of qualifications—when the Senate reconvened in
Dlecember, it voted 14 to 10 to reject the nomination of Rutledge after
he had served on an interim basis from July to December. So the very
first time in the administration of George Washington when the Senate
exercised its prerogative in this area, it did not make its decision on the
basis of mere qualifications.

In debating nominations for the Supreme Court, the Senate has
never hesitated to take into account a nominee’s political views, his
philosophy, writings, and attitude on particular issues, or other
matters.

No less a spokesman than Felix Frankfurter has emphasized the
responsibility of the Senate to look beyond mere qualifications in the
case of a Supreme Court nominee. He said:

The meaning of “due process” and the content of terms like “libertr” are not
revealed by the Constitution, It is the Justices who make the meaning. They read
into the neutral language of the Constitution their own economic amd social
views * * * Let us face the fact that five justices of the Supreme Court are
the molders of policy rather than the impersonal vehicles of revealed truth,
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Of course, most everyone is familiar with the oft-quoted statement
of Chief Justice Hughes:

We are under a Constitution. but the Constitution is what the judges say
it is.

If there are some who believe, even for purely political reasons,
that the opportunity to make such nominations at this particular point
in time should be reserved for the new President soon to be elected
by the people, there is ample E)recedent for such a position.

In September, before the election of 1828, when Andrew Jackson
defeated John Quincy Adams, a Justice died, leaving a vacancy on the
Supreme Court. Well aware of the political problems he might face
with a politically hostile Senate, Adams sought out and nominated—
not a personal crony, but the most distinguished lawyer he could find,
John J. Crittenden of Kentucky. Even Chief Justice Marshall praised
this nomination in the highest terms by writing :

I do not know of a man I could prefer to him.

But the position of a majority of the Senate was simple and straight-
forward : The appointment should be left to the next President. The
Senate stood its ground, refused to confirm, and the new President,
Andrew Jackson, filled the vacancy.

In August 1852, Whig President Fillmore tried to fill a Supreme
Court vacancy by nominating—not a personal crony, but a very dis-
tinguished lawyer, Edward A. Bradford of Louisiana. But a majority
in the Senate took the position that the appointment should be made
by the President about to be elected that November.

After election of Franklin Pierce, but before his inauguration, Fill-
more tried again to fill the vacancy. Thinking that the nomination of
one of its own Members might commend itself to the Senate, Fillmore
sent up the name of Senator Badger of North Carolina, a very able,
eloquent lawyer and former Secretary of the Navy under two Presi-
dents. But the Senate refused to budge and the new President, Frank-
lin Pierce, made the appointment following his inauguration in March
1853, nearly 8 months after the vacancy occurred.

Mr. Chairman, despite all I have said, I recognize that it would be
unusual for this Senate in this century to reject the pending nomina-
tions, But the circumstances which surround these nominations are
highly unusual and they should be rejected.

1t is true that in this century only one nomination to the Supreme
Court has failed to win Senate confirmation. That was the nomination
by President Hoover of John J. Parker, who was bitterly opposed by
some groups, not because he lacked outstanding qualifications, but be-
canse of his alleged views on certain social and economic issues.

That the Senate has asserted itself on only one such occasion in
this century might attest to the high quality of the nominations which
have been submitted by the several Presidents for the Supreme Court.

On the other hand, it could be evidence of a withdrawal, if not an
abandonment, by the Senate of its historic and intended role in the
perpetuation of an indep]%ndent Supreme Court. Any such tendency
to be dominated by the Executive, I suggest, would be a dangerous
develogment, out of step with the high purposes and responsibilities
of the Senate.
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However, I suggest, Mr. Chairmman, that the principal and most
significant reason relates to the fact that in this century there have
been no “lame duck” nominations to the Supreme Court—except and
until the two which are before us now, By “lame duck” I mean noin-
inations for the Supreme Court made by a President in the tinal year
of his last term in office. ‘

There have been 16 such “lame duck™ nominations to the Supreme
Court. History records that the Senate confirmed seven of those nom-
inations including Chief Justice Marshall. But the Senate refused to
confirm the other nine,

Mr. Chairman, in almost every previous instance, the “lame duck”
nominations to the Supreme Conrt were submitted to fill a vacancy
left by the death of a sitting Justice. Only three out of the 16 “lame
duck” nominations were made to fill vacancies which resulted from
resignations.

And never before has there been such obvious political mmaneuvering
to create a vacancy so that an outgoing President can fill it and there-
by deny the opportunity to a new President about to be elected by the
People.

Such maneuvering at & time when the people are in the process of
choosing a new government is an affrent to the electorate. Ii suggests
a shocking lack of faith in our system and the people who make it
work.

It should surprise no one that such a political maneuver has been
niet head-on by a political response from within the Senate, Indeed,
it would signal a failure of our system if there were no reaction to
such a blatant political move.

Those who oppose these nominations are engaged in politics—but
this is nonpartisan polities in the purest and finest sense. I have no
way of knowing who will be nominated or who will be elected Presi-
dent in November, and the polls now indicate that the likely nominee
of my party would probably lose.

But I do know that this Nation is seething with unrest and is calling
for change. A new generation wants to be heard and demands a voice
in charting the future of America. Particularly at this point in our
history, the Senate would be unwise to put its stamp of approval on
a cynical effort to thwart the orderly processes of change.

What is the reason for such haste in denying the people a voice in
shaping the course of the Supreme Court for years to come?

There is no urgent reason. Indeed, there is not even a vacaney on
the Supreme Court.

As previously indicated, the charge of “cronyism” is not new to
Senate confirmation debates. Although frequently mentioned with
respect. to lesser offices, it is highly unusual for a President to subject
himself to the charge of “cronyism” in eonnection with a nomination
to the Supreme Court of the United States, And never before in his-
tory has any President been so bold as to snbject himself to the charge
of “cronyism™ with respect to two snch nominations at the same time.

Senator Taursmoxn. Would the Senator interrapt just a minute.
Mr. Chairman, General Westmoreland, the new Army Chief of Stad.
is being presented a Distinguished Service Medal at the White Ilouse
this morining at 11:30. e is a native and civizen of South Carolina.
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I feel that I should be there. If you would excuse me at this time, I
have a couple of questions to be propounded to the distinguished
Senator when he finishes.

Thank you.

Senator GriFrlx. The argument has been advanced that if a
“crony —nominated because he is a “erony”—is “qualified,” he should
be approved. I reject such a view because it demeans the Senate and
the Supreme Clourt.

At a time when there is a desperate yeed to restore respect for law
and order, as well as respect for the institutions which bear the respon-
sibility for maintaining law and order, the cause is not well served by
nominations to the highest court which can be branded as “crony-
ism —and legitimately so.

In this connection, Mr. Chairman, it is necessary to eall attention
to another matter—an issune raised in the public press which in my
opinion cannot be ignored by this Committee.

1 need not state in detail what members of the committee already
know: That the doctrine of separation of powers is the most funda-
nmental concept embodied in our Constitution and that its preserva-
tion s crucial to the survival of free government.

Sepavation of powers was not an invention of the delegates assem-
bied at Philadeiphia in 1787, Even before the constitutional conven-
tion, those who dratfted every State Clonstitution made or revised dur-
ing the Revolutionary pertod, took the doctrine of separation of
powers as the very starting point—ereating in each instance separate
and distinct exeentive, judicial, and legislative branches,

As James Madison told the Convention, separation of powers is
*a funcdamental principle of free Government.” Only when power is
divided under a system of checks and halances, can we expect to find
Government limited, responsible and free.

Surely those who assume positions of high responsibility in any
of the several branches of our Government have no license fo ignove
this fundamental principle which is at the core of our systen.

Of course, I do not suggest that a Justice nf the Supreme Court
should have no contact whatever with the President or with the niem-
bers of the legislative branch while he sits on the bench. But T do
believe the people have a right that such contacts will not breach the
line which necessarily separaies the branches of our Government,
aml that such contacts will recoghize the restraints customarily
observed by members of the judiciary.

I think President Harry Traman stated very succinetly what shontd
be the principle when he said:

Whenever you put a man on the Supreme Court, he ceazes to be your friend.

In this connection, it has been alleged that Mr, Fortas, since his
elevation to the bench, has continued to play an active, important role
in the executive dectsionmaking process.

91?‘701- example, according to the New York Times magazine of June 4,
1967 :

It doesn’t occur to him (President Johnson) not to enll Fortas just hecanse
he's on the Supreme Court, Fortas is also drawn into nonjudicial matrers hy
friends who want Government jobs and kuow he still carries weiaht ut the
White Houwe,
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Periodically word leaks out about Fortas’ involvement in such matters as the
unsuceessful campaign to land Bill ). Moyers the job of Under Secretary of
State and his efforts to secure a Federal judgeship for David . Bress, the
U.S. Attorney for the Distriet of Columbia. Other moonlighting chores are White
House assignments—advising the President on coping with steel price increaxes
and helping to frame measuares to head off transportation strikes. With the
increasing intensity of war in Vietnam, Fortas is algo consulted more and more
on foreign policy.

The relationship over the years between President Johnson and
Mr. Fortas was described in the Newsweek magazine issue of July 8,
1968, as follows:

When “Landslide Lyndon” squeaked through his first Senate
primary by a disputed 87-vote margin, it was Fortas who argued him
onto the November ballot—and saved his nascent career in the bargain.
It was Fortns who first took on the Bobby Baker case * * *. Fortas
who mapped the Warren Commission and the Johnson family-trust
agreement, Fortas who got Walter Jenkins into the hospital after his
nmorals arrest and helped try to talk the papers out of printing the
story. * ¥ *

Referring to a continuing relationship after Mr. Fertas went on
the Bench, the same Newsweek article reads:

More mornings than not, says one intimate, Fortas wakes up to a phone call
from the President and a pithy reading of the “literary gems” from the eight or
ten morning papers Mr. Johnson peruses regularly., And few important Presi-
denfial problems are settled without an opinion from Mr. Justice Fortas, “My
guess,” says an insider well placed to make one, “is that the first person the
President consults on anything is Abe Fortas!”

According to the July 5, 1968, Time magazine:

No one outside knows accurately how many times Fortas has come through the
back door of the White House, but any figure would probably be too low.”

* * * * % L4 *

It probably never occured to Johnson that his friend’s elevation to the high
court would make him any less a Presidential adviser, And to date, it has not.

The same publication, Time magazine, reported in its July 5, 1968,
edition that:

One achievement for which Fortas can claim no laurels was Johnson’s response
to last summer’s Detroit riot. Fortas wrote the President's message ordering
Federal troops into the city.

“It was an unfortunate speech, blatantly political and overly technical at a
time that called for reassurance. Johnson, however, was shocked that anyone
would dare criticize it. “Why,” he told a visitor, “I had the best constitutionai
lawyer in the United States right here, and he wrote that.”

Mr. Chairman, the Senate does not know how many times Mr. Fortas
has been consulted, or the extent to which he has been involved, if at
all, in actions and decisions of the White House while he has been a
member of the Court.

. The Senate does not know whether, in fact, Mr. Fortas participated
in the making of decisions and the drafting of the President’s state-
ment concernmg the Detroit riots last summer,

But, Mr. Chairman, if a Justice of the Supreme Court can serve as
a legal adviser to the President, would the Chief Executive not be
better served by utilizing the legal talent and speech-writing abilities
of three or four sitting Justices— or, for that matter, the whole Court ?
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Of course, it is not unusual for a member of the judicial branch to
disqualify himself from consideration of a case because of his activity
within the executive branch before going on the Bench. But if the
doctrine of separate powers is important, what justification could be
offered in the event a member of the judicial branch should actively
Earticipate on a regular, undisclosed basis in decisions of the executive

ranch while serving on the Bench?

Surely this principle was clearly and effectively established long
ago. In 1793, Secretary of State Thomas Jefferson, acting on behalf
of President George Washington, sought the advice of the Justices
of the Supreme Court on some 29 controversial issues. At that time
Jefferson asked the Justices whether “the public may with propriety
be availed of their advice on these questions.” The Supreme Court
firmly declined to give its opinion. The Court said in part:

We have considered the previous question stated—regarding the lines of sepa-
ration drawn by the Constitution between the three departments of government.
These being in certain respects checks upon each other, and our being judges
of a court in the last resourt, are considerations which afford strong argnments
against the propriety of our extra judicially deciding the qnestions alluded to,
especially as to the power given by the Constitution to the President of calling
on the beads of departments for opinions seems to have been purposely as well
as expressly united in the Executive Departments,

Mr. Chairman, in view of the widespread reports in the press, such
as those to which I have called attention, it would seem incumbent
upon this committee to reexamine very carefully and in great detail
the matter of this relationship which was, in fact, raised in this com-
mittee in 1965 when Mr. Fortas first was appointed to the Court.

During the committee hearing at that time the following eolloquy
took place:

Senator Hruska. Now, there is another general proposition that also has been
widely discussed. Through the years, you have formed a very close friendship
and relationship with onr President, which is not merely personal and social, it
has also involved professional, business, and political dealings including many
personal transactions with the President’s own estate, and so on. * * *

I presame in due time various aspects of this administration’s program will
wind np before the Supreme Court of the United States. Now, for the benefit of
those who have agked me to ask this question, is there anything in your relation-
ship with the President that would militate in any way against your heing able
to sit on that bench and pass judgment on cases that eome along and thus would
affect your ability to function in the true judicial fashion and tradition?

Mr. Fortas. The short answer to that, Senator, is “absolutely not”, but ltet
me take this opportunity to say to you that there are two things which have
been vastly exaggerated with respect to me.

One is the extent to which T am a Presidential adviser, and the other is the
extent to which I am a profictent violinist, T am a very poor violinist but very
enthusiastie, and my relations with the President have been exaggerated out
of ali connections with reality.

It will be recalled that in April 1952, President Truman issued an
Executive order seizing the steel mills, and shortly thereafter, in June
1952, the Supreme Court ruled that he had no anthority as President
to take such action,

Let, us assume for a moment that several .Justices of the Supreme
Court had privately participated with President Truman in making
thﬁlexecutive decision which culminated in the seizure of the steel
mills.
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Is it in the public interest to assume that Justices who have engaged
privately in such executive activity would disqualify themselves from
consideration of resulting litigation ¢

If Justices who engage privately in such executive activity while
sitting on the Bench do disqualify themselves, of course, the number
of Justices available on the Court to decide particular cases is accord-
ingly reduced.

If the Senate should be satisfied that there is nothing wrong in the
case of one or two Justices participating in executive decisions, there
could be nothing wrong if the President consults regularly and pri-
vately with four or five Justices—or more. In such a sitnation, who
will decide the eases that come to the Supreme Court ?

Mr. Chairman, questions raised by the relationship between Mr.
Fortas and President Johnson are brought into sharper focus by the
President’s simultaneous nomination of Mr. Thoraberry.

The fact that Mr. Thornberry is known to be one of the President’s
closest. confidants is not reason alone to foreclose his confirmation if
the Senate is satisfied that he is one of the “best qualified” in the
Nation for appointment to the Supreme Court.

Perhaps it can be overlooked that Mr. Thornberry’s nomination in
1963 to the Federal district court in Texas was generally regarded by
many as a reward for past support of administration policies.

However, I wish to call attention to the New York Times of July
21, 1963, which reported that although Mr. Thornberry’s appoint-
ment “was confirmed by the Senate last Monday, it has not yet been
sigmed by the President and the Attorney General, as required. Mr.
Thornberry plans to stay in the House until the commission is
sighed * * * . Sources privy to the arrangement said they understood
the commission might be held wp for nearly all this session of
Congress.”

Tt is more disturbing to reeall, Mr. Chairman, that Mr. Thornberry
continued to serve in the House of Representatives for more than 5
months, after being nominated to the Court and confirmed by the
Senate, while the White House held onto his commission.

When a member of the legislative branch is nominated and con-
firmed to become a member of the judicial branch—and then continunes
to serve in the House of Representatives, with the President holding
his commission—a question is necessarily raised. Particularly amid
reports that the arrangement was designed to insure Mr. Thornberry’s
vote on certain legislative issues, particularly in the Rules Committee
during the interim, This situation again suggests a flagrant disregard
of the constitutional doctrine of separation of powers,

Mr. Chairman, I have not had an opportunity to read all of the
opinions of Judge Thornberry, but I have read some of them. I believe
the committee’s attention should be focused on one decision in
particular.

In April of this vear, i a case arising out of civil disturbances sur-
rounding a visit by President Johnson to Central Texas College near
Killeen, Tex., a three-indge Federal court, in a per curiam opinion
signed by Judge Thornberry, held as follows:

We rench the conclnsion that Article 474 (of the Texas statutes) iz impermis-

sibly and uneonstitutionally broad. The Plaintiffs herein are entitled to their
declarntory judgment to that effeet, and to injunctive relief against the en-
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al

forceinent of Article 474 ax now worded, insofar as it may affect rights guar-
anteed under the First Amendment. However, it is the Order of this Court that
the mandate shall be stayed and this Court shall retain jurisdiction of the cause
pending the next session, special or general, of the Texas legislature, at which
time the State of Texas may, if it so desires, enact such disturbing-the-peace
statute as will meet constitutional requirements. (University Commitiee, et al.,
v. Lester Gunan, et al., Civil Action 67-63W, W. D. Texas.)

As a lawyer, I have alwayvs thought that a statute was either con-
stitutional or unconstitutional. And that a Federal court when con-
fronted with a constitutional issue, appropriately raised, is under an
obligation to resolve it.

In this case, however, Judge Thornberry and his two colleagues
seem to be saying that a State statute which they declare to be un-
constitutional shall remain in efTect, affording the plaintiffs no relief
whatever, even though they admit they are entitled to it, until and
unless the legislatwmre may get around to changing it.

This committee, which is composed of distinguished members of
the bar, might wish to consider whether this unusnal—if not unique-—
decision is indicative of the contribution whicl Mr. Thornberry would
bring to the highest court in the Iand.

Mr. Chairman, the circumstances surrounding these nominations
raise the most serious, fundamental questions.

There are times in the course of history when the great Senate of
the United States must draw a line and stand up.

This is such a time. Thank you.

Mr. Chairman, I would like to submit in the record at this point in-
formation supplied by the Library of Congress listing the nomina-
tions to the Supreme C'ourt made during the last year of a President’s
last term in office—those which were confirmed, and those which were
not confirmed.

(The documents rveferred to were marked “Exhibii 77 and appear
in the appendix.)

The Cuamrmax, Senaror Griffin, you have made a very able state-
ment,

Senator Dirksen.

Nenator Dhirksen, Mr. Chairman, T was unaveidably absent yester-
day, because of an official meeting in Tllinois.

Ay, Chairman, as T indicated, T was unavoidably absent yvesterday
because of an official meeting in Tllinois. So I know of the testimony
only from what T have gleaned from the newspaper accounts. And I
will be reasonably briet. There are only three or four things which
I presently will express, and T may amplify them at some later time.

First, I find that term “lameduck” as applied to the President of
the United States as entirely improper and a very offensive term. That
came into our political lexicon when we adopted the 20th amendment
under which the President would be inaugurated on the 20th of Janu-
arv and the congressional session would start on the third of each
vear, and the long and short sessions of the Congress were abolished.
And the reason they veferred to it as the “lameduck” amendment was
hecanse those who were defeated, wheiher in the Flouse or Senate,
conld sl pass upon lerislation unfil their tenmre exnired in Mareh
nf the following vear. Tr has absolutely no application to one who
voluntartly vefived from oflice.
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There are nine Senators who will not be in the 91st Congress. Only
one of them was defeated in a primary. All the rest have voluntarily
indicated, on both sides of the aisle, that they prefer to retire.

Now, are we going to offend them, and affront them by referring to
them as “lameduck” Senators?

I think it is a wholly improper use of the term “lameduck,” Mr.
Chairman. And that is equally true with respect to the incumbent
President of the United States, because he has chosen not to be 2
candidate for office again or seek the nomination of the party. And
I think it is about high time that we be a little more circumspect about
the kind of terminology we use when we so freely throw at people and
refer to them as “lameducks.”

Now, the second thing I want to talk about is “cronyism.” Well,
Webster defines a crony as an intimate companion. And I do not think
anybody could be an intimate companion unless he is a friend. Cer-
tainly, you are not going to have an enemy as an intimate companion.

Well, President Truman had some rather intimate companions who
were his friends, and he sent them to the High Court. He nominated
Harold Burton out of the Senate, and you can call Harold Burton not
only a colleague, but a crony of President Truman, His Attorney
General was Tom Clark, the father of the present Attorney General—
and he could be called a ecrony of Mr. Truman’s,

If anybody was a crony of President Truman’s, it was Senator
Minton of Indiana, and I was around in the House when he was
elected to the Senate, and I add to this list Fred Vinson of Kentucky,
who became Chief Justice of the Court, Of course—it was so com-
monly said in Washington that they loved nothing better than to go
down the Potomac on the yacht on a Saturday afternoon, and play
o little friendly poker, Well, I do not know anything about cards—
I do not play cards—but if ever anybody was a crony to a President
of the United States, it was Fred Vinson of I{entucky.

Now, I served long years with Fred Vinson in the House. He was
probably the best tax expert that we ever had on the House Ways and
Means (‘ommitiee. He filled many responsible spots in (Government.
And he was a close crony of Truman, and Truman nominated him as
Chief Justice.

I do not kmow that anybody got up on his hind legs and shouted
cronyism.

And then T can get to the late John Fitzgerald Kennedy, because
his first nominee to the Court was Byron White of Colorado, who was
affectionately called “Whizzer,” one of the great football stars of our
time. Well, he was not only a supporter of John Fitzgerald Kennedy,
he was one of his campaigners. And if that is not a crony, I do not
know what is.

So he named Whizzer White to the High Court.

But I want to tell you about another case, Mr. Chairman, that is
most intrigning to me. Tt is 2 man who went to public school in Mary-
land, long long ago. From there he went to Xenyon College, Ohio,
and did his college work. He then went to Massachusetts to study law,
and then finished his legal studies in New Haven, Conn. He went out to
Ilinois, got admitted to the bar, and he set up a law office in the city
of Pekin, Ill., in 1836. Now, that town had a population of about
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2,000. And what intrigues me about it, Mr. Chairman, is that that is
my hiome town, and I still live there. )

Well, he was elected to the general assembly, he was elected as cir-
cuit judge in the State circuit a good many times, he got interested
in politics, and finally he got himself named as delegate to the con-
vention in Chicago in the Big Wigwam in 1860. He was a good cam-
paign manager, and he was the manager of one of the candidates
running for presidential nomination in 1860.

Well, he /did an all right job, and as a result, his candidate was
noininated and was elected and was inaugurated as President of the
United States in 1861. He thereupon nominated this man, his friend,
his crony, and his campaign manager, in 1862. His name is David
Davis, and the President’s name is Abraham Lincoln.

Now, Davis was a crony of Abraham Lincoln, and he served on the
Court for 15 years and then he was elected to the U.S. Senate in 1877,
and there he served another 6 years, and he became President pro
tempore of the Senate in 1881.

Mr. Chairman, I would hate to think that history is going to rise
up to say that Lincoln was guilty of cronyism, Where do you find
people that you can put your trust in if it is not someone you know.
and with whom you have been associated, and whose background
and antecedents are familiar to you.

You do not go out looking for an enemy to put him on the Court,
or somebody whose views are so divergent that you could not counte-
nance them for a minute.

And so Lincoln found a friend and a crony, and he put him on the
Court, and he was there for quite a while. And the people of Illinois
did not think badly of it, because he served for 6 years in the Senate
of the United States by the suffrage of the people of Illinois.

Well, he is the patron saint of my county, Mr. Chairman. And I
allude to these things because maybe these have got to be guidelines
for future Presidents. They better look out with whom they get
associated. They better look out whom they appoint. They may ap-
point some fellow who may not be a good Violl;n player, but if he is
a crony you are going to be indicated on the pages ofy history.

I never heard of an argument more frivolous than that. And it
ought to be stamped for what it is at the present time.

That is the second point I want to make.

The third point is this question of precedents and whether or not
there is a vacancy on the Court and whether or not the President
of the United States in this instance ought to fill it.

Article IT of the Constitution says he shall name the Justices, Well,
if he is not to carry out his duties under the Constitution, what about
the Senators who are not going to run again? Are they to abstain
from voting in the U.S. Senate, so long as we are in session, and so
long as their tenure is valid? Are we to ask them to step aside and
say “Look, vou are a Iameduck, you should not vote.” at kind of
logic wonld that be? If you had enough of them, you might not have
a quorum in the Senate.

But let me direct your attention to one case that goes back to 1881.

I direct your attention to the case of Justice Horace Gray, who—
whose service on the Court began on the 20th of December 1881, e
served actively and continuously until February 3, 1902.
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According to my arithmetie, that would be 21 years, And on that
day he suffered a paralytic stroke that impaired his physical vitality,

July 9, 1902, he sent his resignation to President Theodore Roose-
velt—and get this language—*“to take effect on the appointment and
qualifying of his successor.”

On Aungust 11, 1902, Theodore Roosevelt appointed Oliver Wendell
Holmes, a great Justice. So 32 days after Justice Gray announced hiz
resignation to take effect on the appointment and qualifying of the
successor, Justice Gray died on September 13, 1902. But Holmes had
been nominated 34 days before he died. He couid not he confirmed by
the Senate for a very simple reason—we were under the old rule, and
there was no Senate in session at that time. So we had to wait until the
Senate got back, and then they confirmed him.

Now, if that 1s not o clear precedent on all fours, then, Mr. Chair-
man, I do not know what a precedent is.

I went to the trouble to call up Dr. Charles Fairiman, out in La Jolla,
Calif.,, who is regarded as one of the outstanding authorities on the
Supreme Court, its technique and its functions and its history. The
reason I ain interested in Dr. Fairman is because he is from Illmois—
lie comes from Aldon, Ill., you see, that makes lim kinfolks to me.

Senator SMarTHERS. A crony ?

Senator DirRKsEN. Yes, a crony; that is right. He was a second lien-
tenant in artillery in World War I. So was I. That makes us closer
cronies.

Senator Syarrers, Terrible.

Senator Dirksex. Yes—you know that old artillery song; don’t you !

Well, he became professor of government and political science, He
has been on the faculty of Stanford University. He has been on the
Harvard faculty and other faculties. And lie is truly regarded as an
outstanding authority on the Court.

He expressed an opinion as late as January 30, 1968, that the retire-
ment of a Suprenie Court Justice based on the qualifying of his sue-
cessor *'is certainly the mode of succession most in the pubtic interest.”

Now, I said that was June 30. But last Wednesday evening at §
o'clock, in the presence of another Senator and staff members, I called
up Dr. Fairman and had a long talk with him. T just wanted to get
verification of this matter, and I wanted to get verification of his gen-
eral views. And he amplified them. And before we get through, T will
probably have a special airmail document from him that T will use in
connection with this nomination.

So I just wanted to nail down that there ave precedents, there is au-
thority, there are others in the political succession who have named
friends to the Court, including Abrahan Lincoln, who I thought was
one of the most vevered Presidents, renowned al] over the world, and
whom you can only explain as having been ovdained by God Almighty.

So, are we to charge him with cronyism ¢

That is why I say this is a frivolous, diaphanons—you know what
that means, don’t youi—gossamer—you know what that means, don’t
vou—argument that just does not hold water. And I have not seen
an argnment yet that will stand wup, durably siand up, against the
nomination and the confirmation of the two men who are—whose
names e helfore us at the present time,
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The rest of it I will waive until Iater, Mr. Chairman. But I want
to put that it now.

Senator Grirrix. My, Chairman, if I may make a statement.

The CHATRMAX. Yes, sir.

Senator GrIFrix, Of course, I would not try to engage in a debate
with my distinguished minority leader, who is so eloquent, and for
whom I have the highest admiration and regard. But T would like to
comment in general on some of the points he hasmade,

I want to make it very clear that no one used the term “lameduck™—
perhaps it is not the appropriate term—until Mr. Johnson saw fit, in
what has all the appearances of an arrangement to create a vacancy
which does not exist, to deny the people and the next President an
opportunity to provide some leadership and direction for the Sn-
preme Court. This is the first time this term had been raised.

But the real point has nothing to do with whether Mr. Johnson is
a “lameduck™ President or what his constitutional rights and powers
are. There is no qguestion that Mr, Johnson, up antil the Jast dav of
his office, has all the powers of the President of the United States.
He can do many things that I hope he will not do. As Senator Baker
of Tennessee said on the fioor, the President can escalate the war m
Vietnam 1n massive proportions. I hope he does not do it. He could
:cllttempt to unilaterally disarm the United States. I hope he does not

o it.

My argument does not focus on whether the President can make or
send up “such a nomination. My argument focuses on the Senate’s
responsibility, which is a coequal responsibility and just as important
as the President’s power to nominate. The Senate has the right and

the duty to try to ascertain that the best people are appointed to the
U.S. Supreme Court. The Senate should never rubberstamp the ap-
pointment of a nominee—especially under the circumstances surround-
ing the pending nominations.

T want to assure the committee that T have not taken lightly upon
myself the responsibilities that go along with the raising of “the serions
questions which have been raised.

As a lawyer and as a Senator, I am deeply concerned about the im-
portance of maintaining the hl'TheSt respect for the Supreme Court of
the United States. But I cannot overlook the responsibility that the
Senate has in making sure that the prestige and stature of the Su-
preme Court will be in the future what the people think it should be.

Unfortunately, there is a great need at the present time to reestab-
lish and restore some confidence and respect for the Supreme Court.
And this need was very obvious before the current controversy
erupted.

Mr. Chairman, a very recent survey made by George Gallup, which
appeared in the W ashington Post dated July 10, based on a surv ey
taken in June, indicates ‘that today nnfavorable feelmtﬂ; toward the
Supreme Court outw eigh the favorable sentiment hy a 3 to 2 ratio.
This contrasts with a q1m1]ar survey taken in Julv of 1967, which in-
dicated that senthment toward the Court was evenly Rpht between
those giving it an excellent or good rating and those giving it a fair
to poor rating.

I ask wnanimous eonsent, Mr. Chairman, that this article from the
Washington Past appear in the record.
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The CramrMaN. Tt will be admitted. :

( The article referred to for inclusion in the record was marked “Ex-
libit &7 and appears in the appendix.)

Senator GRIFFIN. I do not condemn Mr. Thornberry or Mr. Fortas
because they happen to be cronies of the President. T do not condemn
Mr. Fortas because he represented Mr. Johnson when he was finall
declared the winner in a primary contest by a landslide margin of 8177
votes, I do not condemn Mr. Fortas because he has been Mr. Johnson’s
personal lawyer and his advisor throughout much of his career. I do
not condemn Mr. Fortas because as a lawyer he has represented Bobby
Baker. T do not condemn Mr. Fortas because he helped Walter Jen-
kins when he was in difficulty, and with some limited success, tried to
suppress newspaper coverage of his difficulties.

But, Mr. Chairman, I do raise the question whether Mr, Fortas
should be rewarded with the position of Chief Justice of the U.S.
Supreme Court because he performed such services as a friend of
Lyndon Johnson.

The committee has a very grave fundamental question to resolve,
and that is the question whether he was appointed to this position
because he is the %est qualified person or because of these past associa-
ttous. Now I do not disregarg some of the points that my distin-
guished minority leader has made, but it is also true that in the past
other Presidents have gone to great lengths in their efforts to try to
enhance and increase the stature of the courts.

I am not going to attempt to name them all, but for example,
President Hoover appointed Mr, Justice Cardoza to the Court, a
Democrat and one of the most brilliant lawyers in the country.

President Eisenhower appointed Mr. Justice Brennan, a Democrat,
who has been a very outstanding member of the Court. I focus on these
two appointments only as examples of the fact that in the past, other
Presidents at least have been somewhat concerned about maintaining
some degree of political balance on the Court—as well as the highest
degree of competence.

Finally, I must take issue with my minority leader on one example
which he cited. He pointed to the nomination of Oliver Wendell
Holmes to succeed Justice Gray as supporting his position.

I would like to read from the testimony given yesterday by the
Attorney General of the United States which in part says this:

On Auguost 11, 1902, President Roosevelt appointed Oliver Wendell Holmes, Jr.,,
to succeed Justice Gray. The Congress was in recess. Holmes chose not to serve
under such circumstances. Justice Gray then died in September, and the Presi-
dent nominated Holmes on December 2, 1902, after the election, after the day
the Senate reconveyed. He was then confirmed on December 4,

So T do not think that this example is valid support for the minority
leader’s position.

Thank you, Mr. Chairman.

The CHAtRMAN, Senator Smathers ?

Senator Smaruers. Senator Griflin, T understand your concern is
whether or not the Senate—one of your concerns is whether or not
the Senate exercises its responsibility by examining into the quali-
fications of these men and then making a judgment thereon. Is that
correct—is that what you just said?
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Senator GrIFFIN. I have made the point that the Senate has a
responsibility, not only to examine the matter of qualifications, but
to look beyond the matter of qualifications to other matters as well.

Senator SmatHERs. But your concern is that the Senate have the
opportunity to do that ?

Senator (FRIFFIN. Yes.

Senator SmatuEers. Therefore I gather from what you state that
you would not be a party to a filibuster which would keep the Senate
from exercising its judgment or its will with respect to either of these
two nominees.

Senator Grirrin. T am glad the Senator asked that question.

Senator SyaTHERS. I am glad T did, too. I want to hear the answer.

Sehator (FRIFFIN. Let me just make ’this point—we are talking now
about the third highest officer of the United States, aud as the dis-
tinguished Senator from North Carolina, Senator Ervin, said yes-
terday—perhaps the highest officer of the United States because his
powers and his policies go far beyond the term of any President.

When one considers the time and the care that is exereised bv the
people In nominating and selecting the President of the United States,
and the degree and the care that is taken to examine their views and
their baclml ound as well as to resolve all questions that might arise,
it is unsound to expect the Senate to confirm these nominations in a few
days. Uinder these highly unusunal ('11‘cumqtflnce€, and against the hack-
drop of history, it w would he unwise for the Senate to rubber stamp

the appointiment of these nominees,

I am sungeesting, if the Senator will let me continue—--

Senator Sarariigrs. No. I want to ask the Senator a couple of
questions.

Senator Grirrx, T am suggesting that the Senate should take a
great deal of time in these matters,

Senator Saratiers. I would appreciate the Senator answering these
qestions. He has already made his speech several times. I am in-
tmemed in seeing if he would answer a few questions.

I aather, then. the Senator does not want the Sen:le to exercise its
1espon‘31bll1t\ but rather he wants to make this a political issue to be
debated in the elections which ave upcoming in November,

Senator GrIFrIN. I think that the Senate should exercise its respon-
sibility, and its responsibilities, in my opinion, require it to take a
considerable amount of time—not 011]\ in these hearings, but inves-
tignting to such an extent as will bring ont the facts on a basis other
than the newspaper repotts on the issues that lm\e heen raised, and
then taking as much time on the floor as may be necessarv to reach
the best judgme-nt possible.

Senator Sacatriers. If it were the opinion of the majority of the
Members of the Senate that they would like to vote up or down on the
confirmation of these nominees, is it the position of the Senator from
Michigan that he is not going to let theni do that?

Senator Guirriy. I nnfrht sav to the distinguished Senator from
Florida that he is one of the most knowledgeable people in the Senate,
and knows full well that one of the zreat dlqtuwu]sh]np’ features of
the Senate of the TTnited States is that there are times when even one
Senaior or a small group of Senators can exercise their prerogatives,

9T-233—68
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and say to the Nation *“Wait, this is something that should not go
sliding through. This is something that the country should know more
about. This is something that should be debated. This is something that
the people need more mformation about.” And in due time—in due
time—as the Senator knows—even on such matters as civil rights, if
it is the will of the people, we get to the point in the Senate, despite the
efforts of those whe might want to block it, where you do invoke cloture,
and ultimately the majority prevails,

Senator SMatrers. I gather from what the Senator is saying is that
in truth and in fact he does not want the Senate to be permitted to
exercise 1ts will.

Senator Grrrrin. I think it would be a tragedy if there was any effort
to push this to a vote within the next few weeks.

enator SMATHERS. So the answer is not what the Senator started
out to say originally, that he wanted the Senate to have an opportunity
to consider this. The fact is he does not want the Senate to consider this.

Senator GrirFIN. I do not agree with the Senator’s conclusion.

Senator SmaTHERs. I would like ask the Senator this question

The CHaRMAN. Let me ask you a question right there. Qur mutual
friend from Florida has been opposed a number of times on the Senate
reaching a vote on a number of questions.

%eglator Saatmiers. I recognize the Senator’s right. But I have never
said in &

Senator GrIFFeN. Maybe that is just a right that southern Senators
are supposed to have.

Senator Syarmens. In a doubled way, that T wanted the Senate to
act, and T wanted the Senate to consider it, and then in the next breath
said that as a practical matter I did not want the Senate to do it, and
I was not going to let the Senators do it. I have not run both ways
at one time,

I would like to ask the Senator this question. If he follows his logic
it is that » President who is finishing up his last term should not have
the power or the authority or the right to make these nominations,
whether it be for the Chief of Staff, or the United Nations or the Su-
preme Court or whatever.

I expect, then, that that means to the Senator from Michigan that if
Nixon should be elected in 1968, and should somehow be elected in
1972, that you would oppose every nominee that he would send over
to the Senate from 1972 until he finished his last 4 years.

Senator GrirrFix. That is not true at all, Senator.

Senator Smatnrrs. Well, that is a consistent argument.

Senator Grrrrin. I want to restate again. The Senator and others
keep saying that there is some question directed at the power of the
President to make these nominations. There is no question about that
power. I have said it over and over again, and T say it again—the
question is, What is the Senate going to do?

Senator SMaTHERs. In other words, you say he has got the pover,
but you just do not want him to exercise 1t ?

Senator GrirriN. He has enly half the power. And it is about time
the Senate realized that, especially with regard to the Supreme Court
of the United States. He only has half the power, and we have the
other half, and we ought to assert ourselves,
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Senator Saraviiers. I am sure if the Senate is given an opportunity
to vote on this, you will find that the Senate will assert itself. I would
suspect that a vast majority of the Senators want to assert. themselves
if given the opportunity.

I would like to touch on what Senator Dirksen said. When you were
a member of the Ilouse of Representatives and served under the ad-
ministration of President Eisenhower, and a vacancy in a postmaster-
ship occurred, and you were called upon by the Postmaster General,
whoever it may have been, to fill that vacancy, did you at that point
go and look at a list of your enemies or your friends to determine who
you were going to send over there ¢

Senator GrirFiN. Just like you, I looked at a list of those that were
recomtinended by the party.

Senator Sararrers. And usually they were your friends.

Senator Grirrin. No—lots of times I had never heard of them.

Senator Smatuers. Well, sometimes,

Senator GrirrinN. Occasionally I knew who they were; yes.

Senator Saarnees. Do you recall having nominated any enemies
of yours?

Senator Grirrin. Yes.

Senator SmatHers. You do, Well, you are an unusual fellow, Did
you let them go through?

Senator GRIFFIN, Yes.

Senator SMATHERS. You were very generous. I wish you would be
as generous in this situation as you were in those.

Senator GrirrFInN. I do not think of course, Senator, there is any
comparison whatsoever with postmasterships, or appointments to
other positions in the Federal (rovernment—even the district judges
of the United States, of which there are more than 300, There is no
comparison whatsoever with neminations to the Supreme Court of
the United States.

Senator Saarnkrs. I agree that the Supreme Court is higher than
the district. court, and is higher than the circuit court. But neverthe-
less, those district court judgeships and the circuit court judgeships
are for life.

Senator GrrFriN. Let me just make the point that if President
Johnson were to appoint Abe Fortas to be his Attorney General or
to any position in his Cabinet, you know and I know that the Senate
would not reject the nominaiion. I think there would not be any ues-
tion about confirmation. You are talking here, however, about life-
time positions on the Supreme Court, and in order for that body to
be the se]aarate, independent branch of Government that it is sup-

osed to be, they cannot owe their allegiance only to the Executive.
he Senate has a coequal responsibility.

Senator SmatHERs. I think the Senator remembers that we have
already voted on Justice Fortas once to be a member of the Supreme
Court. If his memory is not so short, I think he will remember that
the Senate has confirmed him once.

Senator GrirprN. I am aware of that.

" Senator SmarTuers. Maybe the Senator voted for him; I do not
now.

Senator GrirriN. Well, I did not happen to be in the Senate at
that time.
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Senator Sararitkrs. But he has already been confirmed by the U.S.
Senate. I am satisfied if given the opportunity, the Senate would
confirm him again. But my questions are directed at this matter that
the Senator hus raised, as to whether or not a President—or T am
particularly concerned about a Senator, because T am retiring this
vear, and I did not get defeated. T just wondered if the Senator would
take away from me what I consider my right to make a nomination
with respect to filling a vacaney on a Federal district court or a Fed-
eral cirenit court.

Senator GrrrriN. Not at all—not any more than anybody is trying
to take away President Johnson's right to send up nominations for
the Supreme Court. The only question 1s what the Senate is going to do.

Let me focus on something that the Senator has said.

He made the point that Mr. Fortag has been confirmed once hefore,
Actually both of these nominees have been confirmed before. I want
to make the point that a position on the Supreme Court of the United
States, as I have said before, is not by any means the same as a position
on a lower conrt, Lower comrt decisions can be appealed. But the
Supretne Clourt is the Court of last resort. And let us not fall into the
trap of assuming that becanse a person meets the minimum qualifica-
tion to become one out of the more than approximately 300 district
Federal iudges, that he is therefore antomatically gualified to be one
of the nine Supreme Conrt Justices, It mnst always be kept in mind
that five members of the Snpreme Couvt determie the Iaw of the
land. And T think we also must recoguize that the position of Chief
Justice is not the same as the position of Associate Justice—not that
I want to exageerate the distinction, but there is a distinction, and it is
an important one, )

I do not think we need to overlock that in this instance, the Presi-
dent of the United States has ignored seniority as well as the ont-
standing performance over the many years of other Justices on the
Court. who would appear to me at least, and to others, to be more
deserving of this distinction in order to prefer one of the most junior
Justices, who just happens to be one of the President’s closest personal
friends.

Senator Smatiers, I would like to interrupt the Senator to say this.
I am confident that if and when—and I hope it does not happen, but
it may well happen—that the Republicans get the nomination—I mean
that Nixon would get the nomination, and probably could get elected—
now, if that is the case——

Senator Grirrin. T am glad to hear that assessment.

Senator SyaatHERs. I said probably. But I would say to the Senator
he will find himself when the opportunity comes for him to nominate
a man to fill a vaeancy which occurs in the State of Michigan, in
one of the courts there, he will obviously appoeint that man whom
he knows and that man whom he respects, and that man whom he
admires the most. And that is the way it happens.

I have had the good fortune to appoint a former law partuer of
mine who happens to be the most distinguished member of the district
court that we have ever had in Florida, who now serves in the Fifth
Clirenit Court of Appeals, and who recommends Judge Thornberty’s
nomination with the greatest enthusiasm, because he knows him, he
has served with him.
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That is what ¥ think the Senator would do when that time comes.

But the point that 1 want to make with the Senator from Michigan
is that I do hope that he would mean what he says when he says,
“] want the Senate to have an opportunity to consider these nomi-
nations and to work their will.™ Thiz is what I hope the Senator
would permit us to do.

T do not have any further questions.

The Criamratax. Senator Hart,

Seantor Harr. The Senators from Michigan have a diffevent point
of view with respect to the econtribution that Abe Fortas has made
to rhe Supreme Court and his nerit as its Chief Justice.

I have listened Taithfully to Bob, and he has listened to me, and
neither of us are going to turn around on the question.

T ihink that history will have to search hard to find a man whose
mental equipment, temperament, skills with language, sensitivity to
soctal needs will excel those of Abe Fortas,

T just happen to think America can be a little proud of itself that
there is a man like Abe Fortas in our land, and that this Nation af-
fords to such an individunal full opportunity to advance.

But having said that, T know that Bob will not say amen, so 1
have no more to say.

The ('HAaTRMAN. Senator Fong,

Senator Foxg. Senator Grifiin, T want to congratulate you for a very
excellent stutement. It is well vesearched, and well presented.

As Tunderstand the gist of vour statement, yon do not question the
President’s power to appoint ?

Senator Grirrix. To nominate, that is right.

Senator Foxa. To neminate—even at this time.

But vou feel that the power of the Senate to advise and consent is a
reil one, and should be exercized very very carefully?

Senator GriFrix. And jnst as important.

Senator Foxa, Yes. And you have presented cases in which ilie Sen-
ate has used that power and made it real in denying confirmation or in
wiadking confivmation, have vou pot ?

Senator (rtrriN. Yes.

Senator Foxa. T want o add to vour Tist of real advise-and-consent
power of the Senate—I wonld like to bring to yvour notice what hap-
pened when Hawail became a State. We became a State on Augnst 21,
1059, and according to the statehood act, it read as follows:

The terms of the office of the Distrirt Judges for the District of Hawuli then
in office =hall termiinate upon the effective date of this section and the President
shall appeint by and with the advice and consent of the Senate fwo District
Jndges for the sanid District who =hall hold office during zoad behavior.

Thence upon receiving staiehood of Hawaii, the tenure of the two
Federal district judges terminated, and Hawaii had no judges.

I was elected a Senator—— ]

Senator Grrrrin, Hawaii had no judges at all af that time?

Senator Foxe. No Federal distriet judges at all. I was elected Sena-
tor, so I recommended the name of C. Nils Tavaras, n very vevy able
attorney, and the attoriey general, former attorney peneral of the
State. Beeause President Eisenhower did not have g majority of the
Senate, Nils Tavaras was not confirmed hy the Senate. So this was a
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real power, a power of advise and consent, which the Senate did not
fee] that it should

Senator GrirFin, Who was the majority leader of the Senate then?

Senator Fowne. At that time it was Lyndon Johnson. And Nils
‘Tavaras was not confirmed, although his name was presented during
19G0, which was the last year of President Eisenhower's term—al-
though the term did not terminate until January 20, 1961.

XNils Tavaras, because the Senate wanted to wait until a new Presi-
dent was elected—so they waited, and, it was not until 2 years after-
ward that Hawaii received the services of a district judge.

So the District Court of Hawaii was vacant for 2 vears, and in that
time no less than 16 borrowed judges came to Hawaii to preside over
the cases in Hawail.

And when Senator Kennedy finally came into office, because Nils
Tavaras had taken an interim appointinent, he was one of three
regions out of 115 judges which were appointed by President Kennedy
who finally took office.

Now, to sliow you another

Senator GrirrFin. Before the Senator goes on from that peint, there
was (ilosituation where there was not only a vacancy, but ne judges
at all?

Senator FoxNe. Yes.

Senator GrirriN. And I know of many other instances, including
instances in my own State of Michigan where very able, qualified
individuals were nominated during that period for judgeships, and
there was just a complete bloclk on confirmation as far the the Senate
majority led by Lyndon Johnson was concerned.

Senator Fong. But in regard to your statement, there were seven
unfilled eircunit judges, judgeships, at the time that President Iisen-
hower went out of office, and there wexe 35 district court judges, alto-
gether there were 42 unfilled judges.

The Judicial Council had recommended that there be 45 new
judges—new judgeships—on August 27, 1969, Attorney General
William P. Rogers, in an attempt to overcome Democratic resistance,
urged Congress to create 45 new Federal judgeships to carry out the
recommendations of the Judicial Conference. He said that he had
been authorized by the President to tell congressional leaders

The CrarMan. Just a minute. Policemen, would vou close those
doors.

Senator Foxa. Attorney General William Rogers said he had heen
authorized by the President to tell congressional leaders that he would
fill the new posts on a 50-50 basis, from the two political parties, no
matter how many new judgeships the Congress eventually voted to
create. This pledge of Attorney (General Rogers was amplified in
February 1960, when a FHouse Judiciary subcommittee held hearings
on the judgeship bills. Chairman Emanuel Celler indicated that Deino-
cratic opposition to the bills had decreased since Attorney (eneral
Rogers had made his 50-50 pledge. But he asked Deputy Attorney
General Lawrence E, Walsh whether the Democratic appointments to
be true Democrats, or Democrats across party lines.

Walsh assured Celler that by Democrats the administration did
not mean Eisenhower Democrats.
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But no final approval was given any of the judgeship bills when
the Congress recessed for the national convention in 1960.

When the Congress reconvened in August, Democratic leaders,
gambling that Democrats would win the presidential congressional
elections in November 1960, and would thus be able to fill the new
judgeships, decided not to bring any of the bills to the floor. ;

So S. 912 passed the Senate on May 3, 1961, after President Ilen-
nedy came into office. This bill was originally passed April 19, 1961,
That bill created 10 circuit judges and 63 district judgeships. So with
the 73 circuit judges and district judgeships which were created, plus
the 42 which were unfilled, which when we add 73 and 42 we had 115
judgeships which were filled by President Kennedy, and which were
sadly needed when President Eisenhower was in office. And out of the
115 filled by President Kennedy, only three were Republicans. So this
shows how real the power of advise and consent is in the Senate.

Now, there was an allusion made to the question of postmasters. I
am a member of the Civil Service and Post Office Committee.

During the Eisenhower administration he submitted guite a number
of names for postmasterships to the committee. But the committee,
again because of political purpose, held up the postmasterships until
after President IXennedy was nominated and elected. And all these
names were thrown out, and new appoeintments were made by the
President.

So vou can see, even in a question of postmasterships, the question
of advise and consent in the hands of the Senate is very, very real.

=o I want you to add that to your research papers.

Now, Senator Griffin, you suggested that there seemed to be no
separation of powers between Justice Fortas and the President. In
fact, from the various elaboration of things that have happened, activi-
ties that have existed between the two, you almost seem to say that
there is a conflict of interest.

Can you give us specific instances in which there has been such
conflicts?

menator Grrirrin. Well, Senator, I believe that the purpose of my
statement s to focus the committee’s attention on the very real and
widespread reports that have been inade by responsible news report-
ing agencies about this relationship, and to relate these reports to the
very important principle of separation of powers,

Now, T do not come before the committee testifying as one who
personally is privy to what goes on between Mr. Johnson and Mr.
Fortaz. But I do not think this committee should fail to take notice of
what is reported in the press. It is my suggestion that the committee
has a responsibility to ascertain whether or not those reports are
accurate,

Now. I suggest that the comnittee onght not be satisfied with any
perfunctory answers on a quesiion so fundamental and basic as this.
Without meaning any disrespect, I think that it justifies calling more
than just the nominee himself to testify on this matter, There must
be others who could testify with personal knowledge as to the things
that I have called attention to.

For example, did Mr. Fortas write the speech that Mr. Johnson
delivered in counection with the Detroit riots. I think that is a very
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important question-—not only to ask Mr. Fortas, but to explore fuliy
with other witnesses,

Senator Foxe. And you feel it is improper if he wrote it for him?

Senator Grrrrix. I certainly do.

Senator Fona. Do you feel that a Justice of the Supreme Court
should not be placed in such a position, that he does things for the
Executive so that when a matter comes before him, he will be biased
in that respect?

Senator GriFrFiN. In most instances that we know about, where
someone is elevated to the Bench and later disqualifies himself becanse
of his involvement in some way in a matier that took place hefore
he went on the Bench, his activity and reasons for disqualification
are known. He may have been an official of some kind or worked in
the Justice Department, as did Thurgood Marshall.

You have a situation here where it is alleged in the press that there
is an undisclosed activity going on. Nobody knows the extent of this
involvement.

Is this to be condoned by the committee, and if it s to be condoned
by the committee with respeect to one Justice, is it to he condoned by
the committee with respect to any number of Justices? What happens
to the doctrine of separation of powers if the comimittee does not look
into this?

You have used the term conflict of interest, I am going to use the
term propriety. I do not have to pose as an expert on this particnlar
subject. The Supreme Court of the United States in 1793, as I pointed
out in my statement, addressed itself to the question of whether even
on an open basis the Supreme Court or Justices of the Supreme Court
should provide advice to the President. And even on that basis, the
Supreme Court satd “No,” under the doctrine of the separation of
powers. The Court said this was not their function, but the function
of the Attorney General.

Obviously. if Mr. Johnson wanted Abe Fortas to be his legal adviser,
he should have appointed him to be Attorney General, That would
have been the approprizte thing to do.

Senator Foxa. Thank you.

The Crairman. Senator Griffin, Senator Thurmeond has left a
memorandum which he requested me to read and ask you two ques-
tions on his behalf:

Senator Griffin, T am going to read a passage from No. 76 of the
Federalist Papers which was written by Alexander Hamilton:

To what purpose then require the cooperation of the Senate? I answer, that
the necessity of their consurrence would have a powerful, though, in general, a
silent operation, It would he an cxecllent check upon a spirit of favoritism in
the I'resident, and wonld tend greatly to prevent the appointment of unfit char-
acters from State prejudice, from family connection, from personal attachment.
or froin a view to popubarity. And. in addition to this, it would be an efficacious
source of stability in the ndministration,

It will readily be comprehended that n man who had himself the sole disposi-
tion of offices wonld be governed much more by his private inclinations and
interests than when he was bound to suhmit the propriety of his choice to the
discussion and determination of a different and independent body, and that
hodx an entire branch of the legislature, The possibility of rejection wonrid be
a sirong maotive to eare in proposing. The danger to his own reputation, and, in
the case of an elective magistrate, to his political existence, from hetraying a
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spirit of favoritism 0r an unbecoming pursuit of popularity to the observation
ot & body whose opinion would have great weight in forming that of the public
could not fail to operate as a barrier to the one and to the other. He would be
both ashamed and afraid to bring forward. for the most distinguished or luera-
tive stations, candidates who had no other inerit than that of coming from
the wnme State te which he partieularly belonged, or of being in some way or
other personnally allied to him, or of possessing the necessary insignificance
and plinney to render them the ob=equions instrnments of his pleasurve.

Question No. 1: There has been muich criticism concerning the op-
position of many of us in the Senate, yourself incinded, to these nomi-
nations, Do you not think that Alexander Hamilton’s reasoning very
much applies to the eircumstances we are facing today ?

Senator GRiFrIN, The answer is “Yes”

~The CHamrMaK. Question No. 2: Senator Grriflin, there has been con-
siderable discussion in the news media and otherwise of pressure orig-
inating in the White House to compel the Senate to confirm this
nomination. I should like to read to vou a further passage from No.
76 of the Federalist Papers:

To this reasoning it has been objected that the President by the influence of
the power of nomination, may secure the complaisance of the Senate to his
view, # * * Bnt it ig as little to be doubted that there is always a large propor-
tion of the body which consists of independent and public-spirited men who have
an influential weight in the councils of the Nation. Hence it is (the present reign
not excepted) that the sense of that body is often seen to control the inclina-
tions of the monarch, both with regard to men and to measures. Though it might
therefore be allowable to suppose that the executive might oceasionally influ-
ence gome individuals in the Senate, yet the supposition that he could in general
puarchase the integrity of the whole body would be forced and improbable. A
man disposed to view human nature as it is, without either flattering its virtues
or exaggerating its vices, will see sufficient ground of confidence in the probity
of the Senate to rest satisfied, not onty that it will be impracticable to the exec-
utive to corrupt or seduce s majority of its members. but that the necessity
of its cooperation in the business of appointments will be a cousiderable and
salutary restraint upon the conduet of that magistrate.

Question: Senator Grifling would you not agree that Alexander
Hamilton showed great foresight in dealing with the problems sur-
rounding Presidential appointments, particularly in view of the Pres-
ident’s lame duck status, would serve as a valuable precedent to pre-
vent further misnse of the President’s power to nominate Supreme
Conrt Justices?

Senator Grirrrk, Mr. Chairman, my answer is ¥Yes.”

The CrairMaN. Any farther questions?

Thank you, Senator Griffin.

Judge Homer Thornberry ?

Senator Yarborough, vou may proeceed, and try to be brief, Ralph.

STATEMENT OF HON. RALPH YARBORCGUGH, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator YarsokrouaH. Thank yvou, Mr. Chairman. You lay upon me
a hard injunetion when you sav do not he too long when I am here to
present a fellow Texan, and a man with outstanding judicial and legal
qualifications of this nominee. And considering the length of time that
I have known him.

I have known him, Mr. Chairman, for over a third of a century. I
was a voung distriet judge in Texas, the voungest in the State, in the
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thirties, and he was the chiet deputy sheriff in the same courthouse. I
was judge 5 years. He worked his way through the University of
Texas Law School while he was chief deputy sheriff. I have a letter
from the dean of the University of Texas Law School telling how his
grades improved, his scholarship improved from the beginning, a good
student, until he became an excellent student, and finished in the top 15
percent of his class while serving as a full-time chief deputy sheriff in
the county in which the State capital of Texas is located.

So that is the kind of scholar he was in school. A tough job in law
school. This was the University of Texas, one of the very top law
schools in the country, now recognized—then and now—as being about
one of the 10 most difficult in standards, grades, and admission.

I ask consent that the committee include in the record this letter
addressed to the chairman from Dean Keeton, of the University of
Texas School of Law, concerning the nomination of Judge Thorn-
berry, writing to say that he believes in his opinion, the President has
exercised his very good judgment in nominating him for Justice of
the Supreme Court of the United States and certifying that Homev is
a student of his:

He wag a good student throughout the time that he was in the law school, and
indeed became an excellent student, His scholastic record in his senior year was
such as to put him in the honor category and within the top fifteen percent. He
did this while working full time a8 a deputy sheriff. This was a signiticant intel-
lectual accomplishment,

It seems to me that Homer Thornberry has had the kind of rare and varied
experience that is especially needed for a position on the Supreme Court, and
that few other men in our society could claim. He practiced law with a well-
established law firm here in Austin prior to World War II; he served this district
with distinction as a Congressman for a great many years, a type of experience
that at least some members of our Supreme Court should have; he has been a
Federal District Judge, and thoge trial lawyers with whom I have conversed about
his performance as a trial judge have universally praised him both for his fair-
ness and firmness; he has served, as you know, as an Appellate Judge of the
Court of Appeals for the Fifth Circuit, and in that capacity has written some
outstanding opinions,

I am confident that his native legal ability, combined with the rare experience
that he has had, and as related herein, gives assurance that he ecan contribute
significantly to the solution of the tremendously important and highly contro-
versial issues with which our Supreme Court is necessarily confronted.

(The letter referred to was marked “Exhibit 9” and appears in the
appendix.)

Senator YarsorougH. Mr. Chairman, I knew him after he graduated
from the law school. He went to the Legislature of Texas and served
some 7 years. I was then an attorney in the city of Anstin. I served—I
practiced law there for over 2 years, served as assistant district judge
for 5§ years. He then became district attorney, was serving as district
attorney of that judicial district when he resigned to enter the military
service in World War II. He entered the Navy, and won successive
promotions as an officer in the U.S. Navy.

He came back. So great was his popularity, the people of Austin,
Travis County, picked him for the first vacancy for anything they
could elect him to, and elected him to the city council. He was immedi-
ately elected mayor pro tem, and served as mayor pro tem of the city
of Austin for 2 years until he was elected to Congress in 1948 with an
overwhelming victory, when President Lyndon Johnson left that con-
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gressional seat to seek a place in the Senate. And he served in the Con-
gress then some 14 years until, as this committee knows, he was
appointed to the Federal district bench., And serving as a Federal
district judge, and then as a Federal appellate judge on the fifth
circuit, he has a more various judicial experience pricr to being ap-
ointed to the Supreme Court than any judge now serving on the
gupreme Court. No other judge there had been trial and appellate
judge before ascending the bench, although several had been appellate
jucges,
: Having known him all these years, having heard good reports on
him everywhere, having heard the lawyers whose clients were prose-
cuted by him as a district attorney talk about his fairness as a prose-
cutor, having experienced as a trial judge—having prisoners brought
before me for trial-—a third of my jurisdiction was eriminal cases—
from the jail over which he had jurisdiction, never in my experience
on that bench did any prisoner brought before the bar claim that he
had been mistreated 1n jail, had been unfairly treated with reference
to confessions.

Now, Mr, Chairman, I exchanged benches with other judges and
served In some other cities, and 1 have had prisoners on other cities
complain they had confessions beat out of them, that they had been
mistreated in jail. But never in Travis County at the State capital.

This man is firm but fair. It did not take a gunch of Supreme Court
decisions to make him be fair to the prisoners there, and before he had
been licensed as an attorney.

Mr. Chaivman, there are many things I want to say. So many things
have been said so much better by judicial officers of this Government,
that I ask leave of the court to quote from this letter from Chief Judge
John R. Brown, chief judge of the fifth circuit, the most overbur-
dened circuit in America now. Chief Justice Brown is a Republican,
appointed by President Eisenhower. He writes this letter today to
this committee, with copies to me and to Senator Tower,

He says to this committee, sent to the chairman of the Committee
on the Judiciary, with the leave of the committee I would like to read
Justice Brown's letter, because I think it is the finest letter on behalf
of a nominee that I have ever seen in my life:

My Dear Senator Eastland, it is my privilege to affirm to you and your fellow
committee members and to the Senate as & whole my high esteem for the pro-
fessional judicial qualifications of Judge Homer Thornberry nominated to be
an Associate Justice of the U.S. Supreme Court. As you know, Jndge Thorn-
berry came to the court of appeals from the fifth circuit in July 1985. He has thus
gerved us through 3 full court yenrs—1965-66, 196667, 1967-68, both as one of
his Associate Judges, and now since July 17, 1967, as the Chief Judge, I know
intimately and first hand the tremendous talents of this dedicated public servant.
He is a vigorous, industrious worker. He has more than carried his full share
enthusiastically and without shirking, This iIs a real tribute in view of the
explosive growth of our docket in these few 3 years, 1,079 filings in 1965,
1566, and 13,040 in the year just closed.

I know the chairman and the Senator from Florida being in the
fifth ecircuit, as Texans, know of this tremendous docket and tremen-
dous problems of that eireuit.

Bnt industry, putting in hours of struggle, is not enough. A judge must now be

an effective worker. Judge Thornberry is blessed with this capacity, and this
includes a number of skills. One is the capacity to make up his mind, Closely
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akin is the capacity, onee the decision has been reached by an open-minded
congideration of the problem and the conirary views of others, to adhere to a
deterniination once made, This is an absence of that trait so unfortunate in a
Judge who suffers from the torment of vacillation. Next, he has the capacity to
write and write effectively. This is finally the test for an appellate Judge. Ilis
opinions are pieces of excellent professional craftsmanship, revealing orcanized
thinking, analysis, discussion, and decision, that bear the mark of high literary
quality and a style that is both readable and understandable. He writes not only
effectively, but with productive dispatch, so that he makes o continuous contri-
bution to the output of our court, over 1,000 opinions for the court this year. Iu
volume of work done, opinions written, his ouiput is at or near the top, For-
tubately. too, these capacities are Cathelic in natuve, free of parnehialism, either
geographic, economic or in specialized fields of law. He handles and writes well,
and has done so in areas of the law, criminal, civil, State-oriented problems,
covering the whole of life experience, as well as Federal question cases includ-
ing of course the ever-prevalent casex invoking the Federal Constitution. Un-
donbtedly his long expertence in elected public life, and especially in the Con-
gress, has given him hoth breadth of outlook and tools of understanding. In the
workaday problems of judging as such, court administration iz now more and
more important. The bench, the bar and the cause of justice need leadership
and action in this fleld. No better place to find such leadership than on the U.S,
Supireme Court ecould ever exist. Judge Thornberry has unnusual talents for
this activity, He has handled with great efficiency a number of administra-
tive matters delegated to him by me as Chief Judge.

Now, Mr. Chairman, I am reading the letter the Republican Chief
Judge ﬂ})poin‘red by President Eisenhower of that fifth cirenit. I am
approaching the end of his letter.

But these things, essential as they are to the judge, and especially the good
judge. pertain primarily to the professional craftsmaunlike skills. What is more
vital ix superior intelligence. wisdom. judgment. a disposition to hear, consider,
weigh, with a mind as open and free of predilection as possible for human beings,
and then make a decision.

He has these qualities in great store. He would of course be the first to deny
this. And this highlights another quality, now =0 rare. A genuine humility, a
modest disclaimer which undoubtedly leads him to leave nothing undone in his
work. Study. research, and hammering out the finishedt product to assure himself
of the right decision as he sees it. Although as Chief Judge ¥ wonld not consider
that I have a right to speak for the Court itself, or to bind even the judge as
members thereof to a matter of this kind, T know from the close association we
all have, and the extended discussions we have had among ourselves since the
President sent Judge Thornberrg’s noinination to the Senate, that all share these
views that I have tried to express. And now he has talked to the judges of the
fifth circuit, from which the two senior members of the Senate of this committee
coine. To a man, all look upon Judge Thornberry as an able, energetic, and con-
seientious person, having exceptional talents as a judge which he has demon-
strated in his service with us. We will miss him sorely on the fifth cirenit, but we
know that with all of these qualities. both as a man and as a judge, he would
make a distinguished Associate Justice of the Supreme Court. I take the liberty of
sending copies of these letters to your distinguished associates on the committee
and my fellow Texans, Senators Yarborough and Tower.

Mr, Chairman, it is a great honor for me to come here to accompany
a nominee to the Supreme Court from my State before this great com-
mittee, which itself has a long and distinguished history.

I count it one of the high privileges of my office to be here, at a
point in history and time, when I am permitted to accompany this
man, with such a distinguished public record, such a distinguished
scholastic record in college, such a distinguished judicial record, Few
men have ever been appointed to the Suprems Court of the United
States, among the 85 Associate Justices that have been appointed in
the history of this Nation, and the 14 Chief Justices, few have ever
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been appointed that had the demonstrated judicial ability in all aspects
of a great judge as has this nominee, Justice Thornberry. I commend
him to your good judgment and your action as befits the great qualifi-
cations, certified to best by the men who know him best, the men who
serve on that appellate court with hin.

I thank the committee.

The CiratrMan. Any questions!?

Senator SMaTHERS, I want to make a Drief statement sometime, I do
not know whether you want me to make it now or Iater.

STATEMENT OF HON. HOMER THORNBERRY, NOMINEE TO BE AN
ASSOCIATE JUSTICE OF THE SUPREME COURT

The Cuairmax. Judge Thornberry, stand up, please. Hold up your
hand.

Do you solemnly swear the testimony will give throughout these
hearings is the truth, the whole truth, and nothing but the truth, so
help you God?

Judge THorNEERRY. S0 help me God.

The Crairarsx, Now, I place in the record the notice of the hearing
and the endorsement of the American Bar Association.

{The documents emmmmerated by the chairman for inclusion in the
record follow :)

JuLy 12, 19GS.

The hearing this morning has been <cheduled for the parpose of considering the
noemination of Homer Thornberry, of Texus, to he an Associate Justice of the
Suprenme Court of the United States.

Notice of the hearing was published in the Congressional Record, July 1, 1968,

By letter of Jualy 8 1968, fhie standing Committee on Federal Judiciary. of the
American Bar Association, states that the ~Commitiee i of the view that Judge
Thornberry is higlily acceptable from the viewpoint of professional qualificacions,.”

SENATE JUDICIARY COMMTITEE,
July &, 1908.
AipErT E. JENNER, JI..
Chalirman, Standing Commitice on Foderal Tudiciary,
Americun Bar Adssociation,
Chieago, T,

T'ublic hearings have been scheduled on neminations of Abe Fortas, of Tennes-
see, to be Chief Justice of the United Ntates, Vice Earl Wairven, for Thursday,
July 11, 1968, at 10:30 a m.. and Howmer Thornberry, of Texas, to he Asszociate
Justice of the Supreme Court of the 1"nited States, Vice Abe Fortas, for Friday,
Juiy 12, 1968, at 10:30 a.m. in room 2228, New Senate Office Building, Tt is re-
quested that any opinions or recommendations the association desires to make be
submitted to the committee on or hefore those dates.

Jaxes O, EssTLAND,
Chairman, Senate Judiciary Committee.

AMERICAN BAR ASS0CIATION,
Chicago, NI, July 8, 1968.
Re Hon. Homer Thornberry, Austin, Tex,
Hon. JAMEs (. IBASTLAND,
Chairman, Senate Judiciary Committec, New Scnate Office Building, Washing-
ton, IO,

Desar SENaTorR EasTrawp: Thank yvou for your telegram affording this Com-
mittee an opportunity to express an opinion or recommendation on the nomina-
tion of Honorahle Homer Thornberry to be an Associate Justice of the Supreme
Court of the United States.
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Our Committee is of the view that Judge Thornberry is “highly acceptable
from the viewpoint of professional qualifications”,

As the past distinguished chairman of our Committee, Robert W. Meserve,
_Esquire, of Boston, Massachusetts, wrote you under date of September 7, 1962
in respect of the report of the Committee concerning the qualifications of Hon-
orable Arthur J, Goldberg to be an Associate Justice of the Supreme Court of
the !Jnited States, we conceive it to be, in respect of the qualifications of a
nominee to serve as a Justice of the United States Supreme Court, our responsi-
bility to express our opinion only on the question of professional qualification,
which includes, of course, consideration of age and healtb, and of such matiers
as temperamnent, integrity, trial and other experience, education and demon-
strated legal ability, It is our practice to express no opinion at any time with
regard to any other consideration not related to such professional qualification
which may properly be considered by the appointing or confirming authority.
This‘ position is, of course, not in any way confined to Judge Thornberry’s case,
nor is it in any respect stimulated by or related to his nomination.

We are gratified that you and your distinguished Committee continue to ask
for our opinion regpecting the qualifications of nominees for appointment to
lifetime federal judgeships and otherwise to permit us to assist your Com-
Inittee in the discharge of its important constitutional function.

With best wishes,

Sincerely yours,
ALRERT E, JENNEE, Jr., Chairman.

The CrainMan. You have a biography there. Is it corvect.?

Judge TuorNeerry. I have not seen it.

The Crmatrman. If it is correct, it will be placed in the record.

(The biography of Judge Thornberry for incluston in the record
follows:)

HoMEE THORNBERRY

Born ; January 9, 1909, Austin, Tex.

Education ; 1932-368, University of Texas B.B.A, degree, LL.B. degree,

Bar: 1936, Texas.

Military serviece : 104246, U.S N.NR.—LCDR.

Employment : 1937—40, Powell, Raubut, Wirtz & Gideon, Austin, Tex., attor-
ney; 194142, district attorney Travis County, Tex.; 1937-39, member of State
legislature ; 194648, Jones & Thornberry, Austin, Tex., law partner; 194648,
member of Austin City Council; 1947—48, mayor pro tem of Austin; 1919-63,
0.8, Congressman from 10th District of Texas; December 17, 1963-July 1,
1965, U.S. District Judge, Western District of Texas; July 1, 1965-present,
.8, Cirenit Judge, Fifth Cireuit.

Alarital status : Married, 3 ¢hildren.

Office ; U.8. Circnit Court, Austin, Tex. T8T01.

Home: 1408 Hardouin, Austin, Tex. 78703.

To be Associate Justice of the Supreme Court of the United States.

Senator YarsoroueH. Mr. Chairman, while Judge Thornberry
is examining this, may I offer for the record a copy of a letter from
Elbert, P. Tuttle, ¢ircuit judge from Atlanta, Ga., addressed to Sena-
tor Javits, commending Judge Thornberry on the writing of opinions,
and many other things. I ofter that for the record, please, Mr. Chair-
man.

I would also like to offer a copy of a letter from John Minor
Wisdom, U.S. Cirenit Court. at the Fifth Circuit, New Orleans,
addressed to the President of the United States.

The Cratraran. That request will be given consideration.

Judge, I have some questions. The time is late. T have got to catch
a plane. Senator Ervin hag requested that you come back. He desires
to ask you some questions. Therefore I am not going to ask any
questions today. Now, we would like for you to be back next
Wednesday.
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Judge Tirornserny. All right, sir.

The Criamruan, Senator Smathers. .

Senator Satatuers, Mr. Chairman, I do not have any questions. 1
would like to say this for the vecord. T am very pleased that the Presi-
dent of the United States has seen fit to nominate Homer Thornberry
as an Associate Justice of the Supreme Court of the United States. I
was privileged to serve in the House a brief period of time with Judge
Thornberry, when he was a Member of that House, but happily I have
been able to know him and have been privileged te associate with him
on numerous occasions since then. I know him as a man with a fine
family, T know he is a fine man, a representative of all that is best in
onr life. T know he has got a marvelous family that we wili Jook upon
with great pride.

I had imtroduced many years ago—because I did not like some of
the decisions of the Supreme Court, the way the Supreme Court was
ruling—a constitutional amendment which regrettably never got very
far. But I believe we should require the President of the United States
to put on the Supreme Court only those who have had previous judicial
experience that being the top judicial job we have in this country. And
I had recommended in this proposed constitutional amendment that
the President be limited in his appointment to men who had served
previously on lower Federal courts, either at the district court level
or the circuit court level, or on the supreme court of the State.

Homer Thornberry has had that experience. IHe has been on the
district court, and served with great distinction, and he more re-
cently—now as a matter of fact he is serving on the Fifth Circuit Court
of Appellate which, as the distinguished Senator from Texas says, 1s
the busiest cireuit court that we have in the United States, It has, I
believe, the greatest variety of cases.

Now, the other expertence which Judge Thornberry has which I
personally believe woulfl be very useful to the Supreme Court of the
United States is this, and that 1s he has had legistative experience—
some 14 years, I think it was as a Member of the U.S. Congress.

I think as I read the decisions of the Supreme Court, they are
frequently trying to say what was the intention of the Congress when
they passed a certain law, and their duty, of course, is to interpret our
intention as well as the intention of those who wrote the Constitution.

On the present Supreme Court, we only have one person who has
had legislative experience, as T understand it, and that is Justice Black.
He is 82 or 83 years old. Obviously we can expect his retirement, if not
in the immediate future, some time in the rather near future.

But I do believe that the Court can be well served by this legislative
experience which Judge Thornberry has had. I think he will be able
to make a very substantial and real contribution to the deliberations
ot the Supreme Court, because of his experience.

As T said earlier today, in talking to Senator Griffin, I was further
impressed by the ability, the scholarly ability, and the capacity of
Homer Thommberry to discharge in the best sense of the word the
duties of Justice of the Supreme Court-—when I got this letter from
one of his cojudges on that fifth circuit, a young man whom I respect
highly, David W. Dyer, who, in my personal knowledge is the most
brilliant lawyer and brilliant judge I have ever been privileged to
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know. He has now been serving with Judge Thornberry for a number
of years, and he wrote e this letter, part of which I would like to
read, and then I will put it all in the record.

The CrarmMan, You appointed him.

Senator SmarHERs. I appointed him. 1 was delighted with that
appointment. If there is one thing I am proud of it is that the
appointments we have made in Florida have received the highest
possible grade from the American Bar Association of any that is
possible for them to get. And they were all friends of ours, T am happy
to say, even though some people might have called them cronies—
they were great fiiends. And that is why we knew them and appointed
them, because we knew soruething about them. And I am proud of the
record which they have made.

He said:

I am disturbed by the criticism appearing in the news media leveled at Presi-
dent Johnson's nomination of Homer Thoraberry. The criticism is based upon
two irrelevant reasons; that is, that it is a lameduck appointanent, 4 cronyism.
Of course, the I'resident has the constitutional duty to fill a vacancy on the
Supreme Conrt. I sure that Homer is a longtime friend of the President, and
for this reasxon. the President no doubt has great confidence in Homer’s ability
and integrity, The one relevaut factor that the news media onits mentioning
is that Homer has the unguestioned superior ability to fulfill the qualification
of an Associate Justice. The undisputed fact is that the committee on judicial
gelection of the American Bar Assoeiation has found him well qualified to be
appointed to the Supreme Court, The committee previously made such a Anding
with rvespect to hix aomination to the U8, distriet court aud later to the court
of appeals. [ have had the pleasure and honor of serving with Homer for 2
years, and I know that he will make an ontstanding Justice, as he has made an
outstanding record s judge on our couris, The Supreme Court’s gain will
certainly be omr loxs. T earnestly solicit your full support and influence in
contection with this confirmation by the Senate.

1 want that letter to he in the reconrd.

The Cnararax. Thar will be admitted.

{'The letter vcferred to for inciuston in the record was marked
“Iexhibit 10 and appears in the appendix.)

Senator Sarirks. For the record, I also have a letter from the
dean of the law school of Southern Methodist University, addressed
to the chaliman, recontmending the approval of the nomination of
Judge Thornberry.

{The letter referrved to for inclusion in the rerord was marked
“Exhibit 117 and appears in the appendix.)

Senator Saarners. Also a letter addressed to me by a professor from
the Thiversity of Florda Taw School whomn I know, and in whom 1
have great confidence—and I did not know this—knows Judge Thorn-
berry. He writes a very detatled and Aattering letter about the quali-
firatrons of Judge Thornberry. T would like to have that made a part
of the recoid,

The Criarracan. That will be done.

(The letter referred to for inclusion in the record was marlked
“Yxhtbit 127 and appears in the appendix.)

Senator Smariers. Then heve is a particularly appropriate, it seems
to me, editorial from the Wichita Eagle of Friday, January 28, with
respect to the charge that the President is appointing cronies; but they
go on to say that the trouble about that charge is that both Abe Fortas
and Thornberry are not second ratevs, but highly qualified for the
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positions to which they have been nominated. I wonld like fo have that
made a part of the record.

{(The article referred to for inclusion in the record was marked
“Kxhibit 137 and apprears in the appendix,)

Senator Sararmirers. Then if 1 could, I would like 1o have this Amer-
tenn Bar Association recommendation, where they mmanimously

The Ciraimarax. It has been placed in the record.

Senator Sacaruers, Al vight. Thank you, Mr. Chairman. That is all
I have at this time.

The Crrairaan, Senator Hart,

Senator Harr, Mr. Chairman, Senator Smathers has handed me a
copy of a letter that was nddressed to me. T have the original, brought
it with me this morning, and intended, as I now shall, io offer it for the
record. )

It is a letter from cirenit judge of the sixth cireuit, which is Mich-
igan, Ohio, Kentucky, Tennessee civeuit. It iz Judge Wade McCree,
whose nomination I may have had some small part in, and whe 1s a
very close and intimate friend of mine.

I shall not read it in full, but Judge McCree explains that:

I have had a unigue experience since 1864 with respect to Judge Thornberry.

Yon will recall that when the Congress enacted the Criminal Justice Aet, it
required the judicial conference to establish a committee to huplement its pro-
visions by promulgating rules, practice, and guidelines.

The committee originaliy couxisted of three cirenit judges and six district
judges representing geographical diversity and represenfative district throughout
the country, ad Judge Thornberry and 1 have served together on thiz standing
committee since its inception.

I consider him not only a warm, gregarions person {n whose company everyotie
is comfortable, Dut also as a dedicated judge of considerable experience and
demonstrated ability, The comuritiee responsibility of establishing rules and
guidelines for the appoinfment of counsel throughour the entirve judiciary avs-
{em requires, among other things, an intiiate knowledge of the structnre and
funetion of the courts and an anderstanding in depth of substintive and pro-
cedural eriminal kow and many of its peripheral ¢ivii aspect=

Judge Thornberry’s participation in this committee aetivity has been enthusips-
tic and faithful and his contributions have been extensive and valuable.

Judge McCree concludes:

I have a personal test which I employ in evaluating a judge. T ask myself
whether I could aceept an ndverse verdict from him with the abiding convietion
that I had received a fair liearing in terms of the judge’s knowledge of the law,
his capacity for patience and his desire to ascerfain the truth. Judge Thornberry
meets my test.

{ The letter referved to for melusion in the record wans wmarked “Fx-
hibit 14" and appears in the appendix.)

Senator Harr. Anyone who knows Wade McCree knows that he
grades his papers pretty efficiently, This is all the testimony T nced
with respect to Judge Thornberry.

I cannot fail to say, however, that Ralph Yarborough is a very
persuaslive advocate, too,

_But I, as a lawyer, would be vervy uncomfortable sitting around
biting my thumbs over whether the Supreme Court is going to be
demeaned or enhanced when we are talking about the opportunity te
put two men like this on it.

They are goth good, competent lawyers. They are hoth men whose
public lives have been tested. They are both men whose integrity can-
not be questioned. -

97 2%4—68—4
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Senatorr Y arBoroUGH. I compliment the distinguished Senator from
Michigan. I agree with him.

Mr, Chairman, may I make one more statement in the light of cer-
lain colloquy between Senators Fong and Griffin. I served on the
Post Office Committee with Senator Fong, since I came to the Senate
in April of 1957, we had alost 4 years to go at that time on President
Eisenhower’s term. Of the nominations for the Postinastership sent
up from my State to the Post Office and Civil Service Conunitiee by
President Eisenhower, I am certain that I saw that over 80 percent of
those were confirmed. I want to get that and place the numbers in
the record. I never personally held up ote. But I did hold up some over
bitter controversies in the cities that the people themselves raised. But
not on my own volition. I never held up one.

Furthermore, there were two judicial vacancies in the Federal bench.
One of those was filled by President Eisenhower's nomination. The
other he nominated for the southern district of Texas, the Honorable
Everett Kennedy, a son of a much-beloved tormer Republican district
Judge, I personally approved him. I regretted that he was not con-
firmed. But some matter arose. He was not confirmed. I did not hold
up the judicial nominations in my State on a partisan basis during
the vears that I was here while President Eisenhower was President.

Senator Hagr. Mr. Chairman—the nomination and confirmation of
a judge, district, circuif, Supreme, justice of peace, takes a political
action. Is anybody shocked ? What 1s wrong with this?

Just a minute, Ralph.

The test, what we should seek, what this Nation is entitled to, is
competent men and woinen, if you will, on the courts of the country.

Now, it may be interesting from which side of the railroad tracks
they grew up, or came, or who their friends were, or whether, as with
Frankfurter, he wrote Franklin Roosevelt a lot of Jetters and got a
lot back.

These things are of great interest.

But let us not fog this question up to a point where we lose sight
of what our obligation is.

Is Abe Fortas a distinguished American lawyer, does he have the
intellectual capacity effectively to preside on the Supreme Court, has
he been tested, can you make that judginent? Of course we can.

Senator Saarmers. If given the opportunity.

Senator Hart. Is Homer Thornberry equipped to go to that High
Court? We have heard the testimony of men who have observed him
intimately as fellow judges. He has a public record that shows he had
no head start, but he has landed where he has landed, because he is
good.

What is wrong with that?

1 started off by saying there is political activity in the creation of
courts. Of course there is. To the extent that that is a factor here—it is
not a question so much of whether these are political plums—it. 19
whether we are going to have the plums sit on the shelf until November
and see if something else can grab it. If that is the way we want to
argne, let them. It falls both ways. It is irrelevant. The basic obligation
of this Senate is to find out if these two men are equipped, would the
Court be enhanced,
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As a lawyer, I have not the slightest doubt that I am talking about
two men who would run rings around me as a lawyer.

The Ciramrsan. Thank you, Judge.

Senator Yarporovers. I thank the Senator for his fine statement. T
think that proves my case here.

The Cruairaran. Kent Cotirtney. )

Senator Hart. Before that—may I add, that Judge Ment of Maine
is confirmed by men who would devote out of dedication to their pro-
fession and country an enormous amouut of time to making this kind
of judgment. The American Bar Association’s Committee on Judicial
Selection, whose chairman has been patiently sitting here for these
several days. ‘They say of these two men they are highly acceptable to
serve on that Court. Let us not get that lost in the poﬁitical fog around
here, either.

The Cuamraan. Proceed, sir.

STATEMENT OF KENT COURTNEY, NATIONAL CHAIRMAN OF THE
CONSERVATIVE SOCIETY OF AMERICA

Mr. Covrryey. My name is Kent Courtney. I am National Chair-
man of the Conservative Society of America. My business address is
Post Office Box 4254, New Orleans, La. I am also publisher of the
Conszervative Journal.

I agree with the Attorney General, Ramsey Clark, that President
Johnson has a right to appoint a new Chief Justice

Senator Yarnorovcr. Mr. Chairman, may Justice Thornberry he
excused ?

The CramrmaN. Yes, sir; until next Wednesday.

Proceed.

Mr. Covrrxey. I agree with the Attornev General that President
Johnson has a right to appoint a new Chief Justice in contemplation
of a retirement and a resultant vacancy. To attempt to delay the
appointment by senatorial procedural manipulation and party politics
seems mmappropriate and beneath the dignity of the Senate. In my
opinion, the overriding issue today is the issue of communisin, and
the international Communist conspiracy is a fact, not a theory.

Other committees of this Congress and the Senate have heard thou-
sands of hours of testimony regarding communism in government, in
nnions, in peace movements, student riots, and behind the guerrilla
warfare in our cities, The pro-Communist decisions of the Republic
Chief Justice have heen documented, well documented by speeches by
the Chairman.

Now, let us review certain major decisions that Mr. Fortas has
made while a member of the T.S. Supreme Court. These decisions are
probably just as revealing as the previous affiliations becanse one may
he connected to the other.

A man could possibly belong to a couple of Communist fronts and
could elaim that his membevship was innocent, and if his decisions
later on proved that he had the Constitution in mind, that he was
against communism, then you eould forgive his previous associations.
Bur when vou look at the decisions made by Mrv. Fortas as & mem-
ber of the C'ourt, you see that in seven kev cases he has found himself
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on the side of the Comuunists, then you would have to give move
credence to the charges that have been made earlier hefore this com-
mittee that his membership on Communist fronts may have been no
accident.

In Hogo de Gregory v. New Hampshire, which was decided in
1966, Mr. Fortas ruled with the majority that the State of New
Hanpshire could not imprison a person for refusing to answer an
investigating committee’s questions about past Communist activities.
The State of New Hampshire was trying to determine whether a man
was snitahle to hold a job paid for by the taxpayers. They said if
the law in New Hampshire was, if a man refused to reveal or to
answer ¢uestions concerning his past Communist associations, he could
be imprisoned for refusing to answer the questions of the investi-
cating committee, And the [7.8, Supreme Court Justice Fortas con-
curring said, in effect, that the Stare of New Hampshirve did not have
the right to inquire into the Communist affiliations of State employees
and furthermore could not put them in prison for refusing to answer
such guestions.

Abe Fortas, in other words, was in favor of Communists have the
right to hold jobs in the State of New Hampshire.

Arizona had a law that required that all State employees in Ari-
zona declare they were loval to the United States and were not sympa-
thetic to or members of any Communist organization. On April 18,
1966, Justice Fortas voted to invalidate the Arizona loyalty oath.

The Congress of the United States has passed a law saying that
Communists conld not liold office in unions 1f those unions wanted to
be represented before the National Labor Relations Board. It so hap-
peved there were six men who were overseers of the Unton of Mine,
Mill & Smelter Workers who filed aflidavits saying four officers of
the union were not members of the Communist Partv when in fact
they were. Justice Fortas wrote the decision, and the men who had
been convieted of defranding of the Government by signing false
affidavits were set free. o

In other words, Abe Fortas is of the opinion, and his opinion now
has the effect of being the law of the land, that a member of the
Communist Party has a right to be a member of a union, and this
nnion then has a right to be represented by the National Labor Re-
lations Board.

In January 1967, another case involving lovalty oaths, Abe Fortas
ruled that the State of New York did not have a right to pass laws
that prevented Communists from holding jobs in State universities
and public schools. Now, here again Justice Fortas fonnd himself on
the side of Communists who wished to teach and preach the over-
throw of the 7.8, Government by foree and violence. On the hasis of
this decision alone, it is my opinion that Justice Fortas should not be
allowed to sit on the Supreme Court, much less be its Chief Justice.

In November 1967, in the case of Whitehdll v. Elkins. Abe Fortas
voted with the majority to declare unconstitutional the lovalty oaths
required of all State emplovees in Maryland. Now, therefore, in several
cases Abe Fortas has said that Marvland, Arvizena, and NewYork can-
not. have lovalty oaths. In effect, this means that it throws out the
Toyalty oaih reguirements of all of the States of the Union.
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Tn two other decisions, Justice Fortas indicated that he was more
inferested in protecting the right of the Communists than he was the
rights of the citizens and the taxpayers. On December 11, 1967, in the
case of the 7 'nited States v. Robel. Fortas ruled with the majority
on the Court to invalidate section 5 of the 1950 Subversive Activities
Control Aci which made it a crime for a Communist Party member to
work in a defense plant. And on January 17, 1968, Justice Fortas
agreed in 1 unanimous decision in the case of Schnelder v. Smith, that
the Federal Government not. put up a screening program against sub-
versives, Communists, anarchists, who want jobs in the U.S. merchant
marine, Here is a case where the merchant marvine is subsidized by the
taxpayer, and certainly a lot of vs do not want Communists on board
the ships. We want loyal seamen aboard our ships, men who won’t
tell about the contents of the cargo, about the movements of the ships:
especially when we are at war, But here we find that Abe Fortas and the
rest of the Court said that the 7.8, Government and the operators
of the ships do not have the right to keep Communists off the ships.
In these two cases, then, Justice Fortas has indieated that he is
opposed to the Congress of the [nited States setting up protective
laws to control Communists m defense plants and in the merchant
marine.

In summary, in these seven cases Justice Fortas ruled with the
Communists, with Communist individuals on behalf of the Communist
conspiracy. and voted against the Congress of the United States, and
voted against the individual States in their efforts to control sub-
version among teachers and other employees. Based on these seven
deeisions, it is my personal belief, and I believe the majority of the
20,000 readers of my publications, that Justice Fortas should not be
allowed to sit as a justice of the least important court of the land, the
least important court in any of the States. much less he appointed and
elevated to the Chief Justice of the T.S. Supreme Court. In con-
clusion, and as a matter of my personal opinion, T helieve that Abe
Fortas should be impeached.

The Criaryax. Thank yon, Mr. Courtney.,

Now, who is the next witness from out of town?

Mr. Lewis, T am—Marx Lewis.

The Cirvrarax, Come up, sir.

STATEMENT OF MARX LEWIS, CHAIRMAN OF THE COUNCIL
AGAINST COMMUNIST AGGRESSION

Mr. Lewts, T will try to read this rather hurriedly.

The Cramyax. Identif v vourself for the record.

Mr. Lewrs. Yes, sir—I will from the statement.

The Criamaray, Yes, sir. You can read it. Identify vourself for the
record, please. o

Mr. Lewis. My name is Marx Lewis. T am the chairman of the
Conncil Against Communist Ageression. Our national office is in
Philadelphia. We were ovganized back in 1951, the middle of the
Korean war, when a great many liberals were opposing our policy
there, and were favoring a policy which we thought would add an-
other chunk of free tevritory to the Communists.
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Now, I have been identified with the Ameriean labor movement for
many years—at the time of the formation of this council, and up until
a few years ago, I was general secretary-treasurer of the United
Hatters Cap and Millinery Workers International Union, AFL-CIO.

We believe that the elevation of Mr. Justice Fortas to the position
of Chief Justice of the United States should be viewed by the Senate
in the light of its impact on our ability to defend our institutions
against. Communist subversion. Let me say at the outset that I am
not questioning the loyalty, patriotism, or legal competence of Justice
Fortas. T know nothing about him except what has appeared in the
public record. That record is not adegquate to justify any firm judg-
ment on my part. I presume that the members of this committee have
examined and evaluated all the public and confidential material bear-
ing on these aspects of Mr, Fortas’ qualifications for an office of trust.
I am sure that it is understood by every member of this committee
that the fact that a man has achieved great prominence and has won
the confidence of important people is no substitute for careful con-
sideration prior to assuming any position of trust with the Govern-
ment.

The committee also knows that the public record docs reveal that
Mr. Fortas was associated in his earlier years with several Commu-
nist-front organizations and that those years coveved a period when
it was very common for American intellectuals to suceumb to Marxist
ideas and to become involved in Communist activities in varying
degrees.

There is nothing in the public record which shows clearly whether
Mr. Fartas was one of those who subseribed to the Communist pliilos-
ophy or whether he differed strongly with those about him who were
known to have a Marxist bent. All the public knows is that Mr. Fortas
had some association with four groups that have been designated as
Commnnist fronts. Some might conclnde from this that he probably
had views duving the period that he was associated with these groups
that were not hostile to the Communists.

It would no doubt clear the air and set minds at ease if the committee
would elicit for the public record a eclear statement from Mr, Fortas
about his attitndes toward commuuism in this early period ot his
career and the subsequent changes, if any, in his thinking. I cannot
imagine that Mr. Fortas wounld have any obiections to this, since he
himself argned in one of his early lega] cases that it was more impor-
tant to examine the known beliefs and attitudes of a Government em-
ployee than to examine only his associations in resolving questions
about security.

Those who have impugned Mr. Fortas™ loyalty on the hasis of his
past associations would no doubt resolve their donbts if this committee
were to establish that in the 1930’z Mr, Fortas was known to he a
vigorous crific of Stalin’s brutal foreed collectivization of Soviet agri-
culture, of the show trials and the blondy purge of 1937-35, of the
Hitler-Stalin pact, and the Soviet invasion of Finland. Thex could
hardly continue to question Mr. Fortits” opposition to totalitavianizm
if the committee could establish the fact that Mr. Fortas was nof one
of those who favored turning Eastern Europe over to the tender
mercies of Stalin and that he did not agree with those who argued in
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1045 that we should sharve onr atomic homb secrets with the Soviet
Union. They would he relieved to learn that he never believed Mao
Tze-tung to be merely an agrarian reformner, if that is the case.

T suggest that these hearings could serve a very useful purpose in
setting the minds of the doubters at vest if they would put in the public
record the views that Mr. Fortas held on these and other Linportant
issues that would demonstrate clearly that he was never a Marxist-
Leninist or a follower of the party line.

My objection to Justice Fortas’ confirmation does not rest upon any
doubts about his past associations or beliefs. It rests entirely upon
the fact that Mr. Fortas has long been in the forefront of the battle
to weaken the defenses our Government has erected to protect this
country against Communist subversion. Mr. Fortas has been a vigorous
opponent of the Government’s loyalty and security programs since
they were instituted in the Truman administration. His views were
ontlined in considerable detail in an article he wrote for the Atlantic
Monthly in August 1953. After severely criticizing the loyalty pro-
gram, he advanced a proposal for certain reforms which would have
virtually destroved the program as a means of screening out seenrity
risks.

For example, he suggested that no employee should be subjected to
a loyalty hearing unless there was reason to believe that the employee
had engaged in activities inimical to the Tlnited States within the last
3 or 5 years. Anyone familiar with the way in which the Communists
operate knows that this is completely unrealistic. Consider, for exam-
ple, the fact that the only evidence that pointed to the Communist ties
of the notorious Soviet agent, Harold “Iim” Philby, was his Com-
nnist activity during his student days at Cambridge. He carried on
a successful masquerade for over three decades, all the time doing his
own country and ours tremendous damage. None of the actions
inimical to bis own country were carrted out in the open, of course. It
should have been clear to Mr. Fortas in 1958 that the screening rules
he propused would have been completely ineffective against such
dangerous Soviet agents as Alger Hiss, Harry Dexter White, and
Langhlin Currie, whose treachery was still very fresh in everyone’s
mind.

My, Fortas also proposed excluding from consgideration in loyalty
hearings any involvement in Communist-front organizations prior to
the time they were officially designated as front organizations, He
would have made an exception from this exclusion for those who
appeared to have been a part of the Communist control apparatus of
the front, but Mr. Fortas strains our eredulity in suggesting that until
the Attorney General officially applied the red label to the front groups
only the Communists knew that they were Communist fronts. The
adoptions of a rule of this type would have provided an escape for
many an individual who knowingly cooperated with the Communists
during the period before the front groups were officially so labeled
by the Attorney General. This would have badly weakened the security
program.

Mr. Fortas made a number of other snggestions that would have
greatly hampered the weeding out of security risks from Government
employment had they heen adopted. He implicitly took the position
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that it was better for the Government to err on the side of employin
security risks than to err on the side of safeguarding our natlona%
security.

Fortunately neither Congress nor the executive branch agreed with
Mr. Fortas in this stand. Our Government has c0n51stent1y held that
national security considerations must take precedence over the rights
to Government employment of those individuals whose record of asso-
ciation and beliefs provides good reason to suspect that they may not
be completely loyal to the United States.

Unfortunately, the judicial branch of the Governinent has demon-
strated both the will and the power to override the other two branches
of Government in this matter, The Supreme Conurt has taken the lead
to emasculating and nulhh,mo- laws passed by Congress that were
designed to safeguard this Nation against subversion b\ the agents of
the Sovlet Union. Sinee his elevation to the Supreme Court My, Fovtas
has clearly demonstrated that las epposition to etffective safeguards
against subversion remains as strong as ever.

“This was demonstrated by lus coneurrence in the opinion delivered
by Chief Justice Warren tn ¢ wited States v, Robel last year. This
opinion found that Congress had acted unconstitutionally in making it
llegal for members of the ('ommunist Party to work in (]E“-l"!l‘lted
defense plants. The opinion denied that the Government had any right
to invoke its “war power” or the “concept of national defense™ to safe-
guard our vital defense plants from infiltration by known members of
the Communist conspiracy as had been done by the Subversive Activ-
ities Control Act of 1950.

The Court found a new and previously undiscovered right in the
first amendment-—the right of association. Justice Fortas and the four
other members of the Court who joined in this opinien equated the
protection of this new-found right to the defense of the Nation itself.
They said:

It would indeed be ironic if, in the name of national defense, we would =ane-
tion the subversion of one of those liberties—the freedomn of association—which
makes the defense of the Nation worthwhile.

The Court—-and Justice Fortas—spectfically rejected the suggestion
that it should balance the interests of the Government. in safegnarding
our C;ecurlty against “the first amendment rights asserted by the ap-
pellee.” The Court said, “We deem it inappropriate for this Court to
label one as being more 1mpoltam or more substantial than the other.”

This must be one of the most shocking utterances ever to come from
any Court. What it means is that the Clourt denies to the Government
the basic right of defense ngainst those whe associate together, under
the control and direction of a foreign power, for the purpose of over-
throwing our free institutions. In view of J] ustice Fortas and four of
his colleagues on the Supreme Court the right to associate to conspire
acalnst the Government actually takes pre('edence over national secur-
1tv, since the Court found for the appellee. Those who understand the
nature of the Communist conspiracy and its objectives have found the
Court’s reasoning in Zobel beyond all comprehension. Justice White
wrote a stinging dlsqent in which he gave an excellent description of
the Communist ¢ conspiracy and the reason we must defend ourselves
against it. He said:
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The national interest asserted by the Congress is real and substautial. After
years of study, Congress prefaced the Subversive Activities Control Act of
1950 * * * with its findings that there exist~ an international Communist move-
ment which by treachery, deceit, espionage, and sabotage seeks to overthrow ex-
isting governments: that the movement operates in this country through (Com-
munist-action organizations which are under foreign domination and eontrol and
which seek to overthrow the Government by any necessary means, including force
and violence; that the Communist movement in the United States is made up of
thousands of adherents, rigidly disciplined, operating in secrecy, and employing
espionage and sabotage tactics in forma and mannper evasive of existing laws.
Congress therefore, mmong other things, dehined the characteristics of Communist-
action organizations, provided for their adjudication by the SACB, and decided
that the security of the United States required the exclusion of Communist-
action organization members from employment in certain defense facilities.

Justice White noted that there was no question but that the Commu-
nist Party was a Communist-netion organization within the meaning
of the act, meeting all the criteria described above, He also observed
that the Supreme Court itself had accepted the finding of Congress that
the Communist Party posed a threat “not only to existing governinent
in the United States, but to the [Tnited States as a sovereign, independ-
ent nation.”

Tt was not at all clear to Justices White and Harlan, who joined in
his dissent, why the Constitution should be interpreted as giving pri-
ority to the rights of association of conspirators over the rights of all
the rest of us to protect ourselves against their freedomphobic con-
spiracy. If in the name of national defense the Government can ask
our fine patriotic young men to give up their lives, why can it not ask
a participant in a foreign-conirolled conspiracy against the United
States to give up the privilege of working in one of our vital defense
plants?

The Robel decision opens the deoor for the infiltration of Communist
saboteurs and agitators into our vital industries. This is bad enoungh,
but it portends an even more dangerous development. It is certain that
before long the Supreme Court will be asked to rule on the right of the
Government to bar the employment of Conimunists by the Government
itself. With Robel as a precedent. it seems highly likely that a Court
headed by Chief Justice Fortas will find that the Government has no
right to refuse to hire Communist Party members. And if members
of the Communist Party itself are ruled eligible for Government em-
ployment, loyalty as a test of eligibility for Government employment
will become a dead letter.

Our Government’s defense against penetration by Soviet agents
and sympathizers will be even more completely emasculated than they
would have been by the hamstringing changes sugoested by Mr. Fortas
bacl: in 1953. The doors will have to be opened to the secret party mem-
bers such as Alger Hiss and to the open party members alike. We will
again find onrselves as wide open to espionage and subversion as we
were in the days when Hiss, White, Currie, Witt, Pressman, et al.,
were able to wheel and deal on Moscow’s behalf with complete im-
punity.

The Zobel opinion in which Justice Fortas concurred did suggest
that it might be permissible under the Constitufion to exclude some
Communists from some types of employment. It drew a distinetion be-
tween active and passive members of the Communist Party. In con-
curring in the drawing of this distinction Justice Fortas does not en-
hance our respect for either his legal logic or his perspicuity, if not his
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honesty. The implication is that there are members of the Communist
Party who are sufficiently dangerous to our national security that the
Government may be justified in overriding the constitutional rights
guaranteed by Zobel and may legally exclude them from employ-
ment in certain defense plants. The Court in taking this position seems
to be saying that national security considerations can take precedence
over freedom of association provided the threat to national security
is demonstrable to the satisfaction of the Court. Justice White pointed
out that the Court apparently wished to arrogate to itself the right to
determine which members of the Communist conspiracy were suf-
ficlently dangerous that they might be denied one of their purported
constitutional rights. We may infer from this that Justice Fortas and
his colleagues did not object to the Subversive Activities Control Act
of 1950 because it infringed upon a previously unknown constitutional
right in naking the employment of Communists in defense plants
illegal. They imply that they would be willing to accept such a re-
striction in the case of certain party members, Their real objection to
the act, therefore, is that it presumes that all Communist Party mem-
bers pose a danger to our national security if employed in strategic
industries or positions. The Court employed a specious constitutional
argument in order to nullify the judgment Congress had made about
the significance of membership in the Communist Party.

Ags Justice White pointed out, Congress after long and careful study
decided that the members of the Communist Party were potentially
dangerous. This was no casual “seat of the pants” judgment. Those
who have studied the Communist Party know that there is no such
thing as an inactive or passive party meniber nnless he has taken that
status on orders from the party. They know that the most dangerous
participants in the Communist conspiracy are the so-called sleepers
who seem to be inactive or without ties to the party but who may do
extremely valuable work covertly and who may be summoned to more
active or more open duty whenever it is to the advantage of the party.

When five Justices of the Supreme Court suggest that these pas-
sive members of the Communist Party are benign, innocent indi-
viduals who pose no potential threat to our national securitv, we can
only conclude that these Justices are uninformed and naive. However,
it is very difficult to conceive of Justice Fortas being uninformed and
naive in this area. He has been able to observe the machinations of
the Communists at close range since he entered Government service in
1933. He was personally acquainted with the most dangerous passive
Conununists who penetrated our Government.

When they were exposed he must either have heen shocked to dis-
cover what they had done, or he must have had sufficient knowledge
of Commnnist methods to know that those who appear benign can
actually be very deadly. He undertook the defense of a number of
Government employees accused of having Communist connections in
the late 1940 and early 1950%. Knowing him to be a thorough lawyer,
we may assune that he andertook to mform himself abount the nature
of the Communist movement in connection with these cases.

I find it difficult to believe that Justice Fortas really thinks that
passive member of the Communist conspiracy is less dangerous to our
national security than an active party member. I would think that since
lic hias seen the great damage that passive Communists can do from
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an unusually good vantage point he would be in the forefront of those
warning the Nation of the danger posed by covert mermbers of the party
and ‘?{‘911111101) harmless fellow travelers,

T am at a loss to understand how Justice Fortas can concur in a de-
cision of the Court that is predicated upon a proposition that is dem-
onstrably false, This committee should explore this question with
Justice FOIt“l‘a and discover, if possible, whether Justice Fortas, despite
all his experience, is truly ighorant of the dangerous fallacy involved
in trying to assign degrees of dangerousness to Communists depend-
ing upon the 111tenaltv of their actlmtv If Justice Fortas professes
iegnorance in this area, we will be forced to conelude that his learning
ab;htv has been greatly exaggerated. On the other hand, if he recog-
nizes the fallacy, he must be asked to explain why he coneurred in the
R2obel opinion predicated upon it.

Justice Fortas in coucurring in the Zodel opinion gives us clear
notice that he still favors the hfnnsﬂmtrlng of the Government’s in-
ternal security program. This process has already been far advanced
by the Supreme Court, and there seems to be no reason to doubt that
Mr. Fortas would use the office of the Chief Justice to advanee it still
further. The confirmation of Mr. Fortas to that post would be tanta-
mount to a vote for judicial repeal of laws that are absolutely vital to
our national security. It would he tantanount to saying that the Sen-
ate agrees with Justice Fortas that it 1s more important to protect
the rlcrht of a few to take part in a foreign-controlled conspiracy to
dEHfiU\ our liberties than it is to protect ‘ourselves against that con-
spiracy,

1 am sure that there is not a single Member of the [1.8, Senate who
wonld want to run for election on such a platform. The Amerlcan peo-
]ﬂe do not agree with Justice Fortas and his four colleagues that the
Constitution requires them to disarm this country in the batt]e against
Soviet. subversion, Since the Constitution does net require that Jus-
tice Fortas and his colleagnes be responsive to the wishes of the elec-
torate, the people nust of neces sitv look to the Senate to speak for
them in this matter of vital national interest. I am sura that if the
vast public were informed of the vital issues at stake they would de-
mand overwhelmingly that vou recommend against confirmation of
Justice Abe Fortas for the office of Chief Justice.

Senator Saarners. All right, sir,

Our next witness will be Charles Callas, former research assistant,
Interna] Security Subcommittee.

This is the last out-of-town witness, When we conclude with this
witiess, we will go over until 2:30 and hear the balance of the wit-
nesses that we have listed.

All right, Mr. Callas, you may proceed.

STATEMENT OF CHARLES CALLAS, FORMER RESEARCH ASSISTANT,
INTERNAL SECURITY SUBCOMMITTEE

Mz, CALL-\S Thank you.

My name is Charles Callas. My mailing address is Box 1222, Grand
Cenfral Station. T was founer]v a 1esear(~h assistant to the Internft]
Security Subcommittee, and I served on that committee at the time of
the Owen Lattimore hearings in 1952.
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I would also like to state in the past I was a member of the National
Youth Administration Advisory Doard of New York City. 1 was
appointed to that board by .\nna M. Rosenburg, who has long been o
confidant of the President of the United States, and of course President
Johnson himself had heen one of the leaders of the Natioral Yourh
Administration itself.

1 would like to add before 1 begin that after I had left the Internal
Security Subcommittee, I gave this committee imiportant information
upon a witness who had been used by this committee and other com-
mittees of the Congress, 1 man who had been a Connnunist, was
declared to be an ex-Communist, and I gave the committes information
that he had compromised lis testimony and was doing a great deal of
damage.

I continued reporthrg on this, both to the Congress and to the Federal
Bureau of Investigation, and in 1935, the Tuternal Seenvity Subweon-
mittee took np the matter of IHarvey Matuso, and in 1956 he was con-
vieted of perjury, after he had been indicted by a grand jury. T aided
in that grand jury investigation.

I have abways tried to zet at the basis and faets of all dizsenssion
on the matter of comnuinisn, and that is why I anu here today.

I did appear previously as a witness acainst the nomination of M.
Abe Fortas on Angust 5, 1965,

As a former researcher for your Subeonmmittee on Internat Security,
I am aware of the necessity for the Members of the Senate to have
accurate and factual information upon which to base their actions in
performing their responsibilities to the American people. T lelieve
strongly that if anyone misinforms, or in any way attempts to deceive
the Senate, he not only maliciously interferes with the business of the
Senate but he harms the American people as well.

I strongly oppose the nomination of Mr. .Abe Fortas to be the Chiet
Justice of the é)upreme Court of the United States because I believe
that the vecord shows that the nominee has indeed misinformed and
deceived the Senate. On August 5 of 1965, I azked this commitree to
conduct an inquiry into the purpose of Mr. Fortas in not aiding rhe
Semate when he was in a position to do so, This conunittee responded
by requesting Mr. Fortas to write the chairman a letter dealing with
my aspect of the record that he felt he wonld like to deal with just to
be sure that the record was absolutely complete for all posterity,

That is fonnd on page 55 of the printed hearings.

My, Fortas did write the letter which did not add any information
forr the moment—much less posterity. Ilis lefter stated his view that
“Tipon retection, I donbt if further comment—in addition to the state-
ments that T made ai the hearing—witl respect to the testimony of the
two hostile witnesses who appeared in the proceedings, wonld -erve
any purpose.” He added that his firni has represented vavious persons
accused of activities which were repngnant fo them asz well as to
Americans generally.

The only client of Mr. Fortas that T had mentioned in my testimony
was Ohven Lattimore and 1 submit, Senators, that it was Mr. Fortas'
defense of Mr. Lattimore that should concern you. If Mr, Fortas at this
lIate date would state that Mr, Lattimore's activities on behalf of the
Communist position was repugnant to him, Mr. Fortas wonld go far
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toward removing some of the opposition to his appointment. But the
record again will show that this stand by Mr. Fortas is not likely to
tale place.

Let us remember that Mr. Fortas has been associated with two legul
gronps organized by the Communists to aid Communists in lewal
ditliculties. Mr. Fortas says he has a “blank™ mind about his joiniug
the International Juridical Association, and that although he was a
member of the National Lawyvers (uild, he left that organization when
it appeared “rather clearly that a leftwing group had moved in to take
control of that organization.”

Mr. Fortas, then, in fact states that he kuew the ditference even
Letween Communists and leftwing posittons. 8o when Mr. Fortas used
known Communists and leftwingers, as well as documents from Com-
mnnist sonrces, in his defense of Mr. Lattimore, it must be acknowl-
edged that My, Fortas knew what e was doing. And when you realize
that Mr. Fortas attempted thereby to destroy ex-Communists by the
use of Comimunist sources, his actions must bear scrutiny.

'The testimony of Dr. Marjorie Shearon on that same date is valu-
able for its listing of the many Communists organized in front or-
gamizations, A perusal of the members of the Committee for Nation’s
Health will show you Mr. Fortas was associated with persons who
were members of the National Lawyers Guild at a time when Mr,
Fortas was reportedly withdrawn from that organization.

~enators, Mr. Fortas cannot have it both ways. Ile states that he
left the National Lawyers Guild because n leftwing group took con-

trol, and then joined the people from the smne group in another
organization at a later date.

You should also remember, Senator, that Mr. Fortas told this com-
mittee in August of 1965 that it has been his law firt's position that
when it had a client with a clearance problem the policy was to have
the client make full disclosure or the firm would not represent him.

In the specific case of Owen Lattimore, this stated poliey of Mr.
Fortas was obviously ignored.

And I wounld suggest Mr. Fortas attempted to leave certain thonghts
with this committee that were in variance with the facts.

It is important for this committee to remember that Mr, Lattimore
was probed by two Senate committees. The frst tinie by the Tydings
committee in 1950, and the second time by the McCarran committee
in 1952. On both occasions, Mr. Lattimore was represented by
Mr. Fortas. The Tydings committee cleared Mr. Laftimore of any
wrongdoing, while the McCarran committee accused Mr, Lattimore
of being a “conscious, artientlate instrument of the Soviet conspiracy.”

One of the main reasons that the MeCarran committee came to the
opposite opinien of the findings of the Tydings committee was that
the McCarran committee had nse of the files of Mr. Lattimore while
the Tvdings committee did not.

But it was not with the help of Mr. Lattimore or Mr. Fortas that
the Lattimore files were available to the McCarran committee. The
files were fonnd and subpenaed as a result of information supplied to
the office of Senator Joe McCarthy. Of course, the Tydings comunit-
tee thought. that it had access to the Lattimore files when it received
a ]etter from Mr. Fortas stating that “We have also collected Mr. Latdi-
more’s private files as well as publtshed works, and we request that
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your committee direct its investigators to examine these docu-
ments.”’

The perusal of the lengthy record of the Tydings and the MeCarran
hearings makes it quite clear that Mr. Lattimore said one thing to the
Tydings committee and was forced to admit quite another to the Me-
Carran committee, The difference in testimony—it must be stressed—
was In the possession of the real filles by the MeCavran committee.

Now is can be thought that when Mr. Fortas told the Tydings com-
mittee that he had the files of Mr. Lattimore that he really Lelieved
that the Lattimore files had been given to him to aid in the preparation
of Lattimore’s position. But the time Mr. Lattimore appeared betfore
the McCarran committee it was obvious that the wrong files had heen
available previously. At that time I would imagine that Mr. Fortas
would have demanded an explanation from his client. But no—Mr.
Fortas continued as counsel even after Mr, Lattimore was indicted on
several counts of perjury by a Federal grand jury following the Me-
Carran hearings.

And what now, Senators, of Mr. Fortas’ statement that if a client
did not make full disclosure, he would not be represented by the Fortas
law firm ?

At this point I would like to read one paragraph of a statement
made by the chairman on behalf of the Unanimous Subcommittee of
the Internal Security Subcommittee in 1952 at the termination of the
Owen Lattimore hearings. I would request, Mr. Chairman, to put the
entire statement that was prepared by seven Senators in the record
following this part of my statement.

The chairman stated :

The hearings of the witness Owen Lattimore are now closed. But the commit-
tee has something to say. What I am going to say now comes from the Unanimous
Committee that heard this hearing. It has been the settled practice of this
committee to research its econclusions with respect to the substance of testimoty
that it has taken until the conclusion of the hearings on the particular macter
under investigation. After careful consideration, however, this committee feels
it proper at this time to make a statement with respect to the conduct of this
witness as a witness during the time he has been before us. In doing this. the
committee is not reversing its polley of reserving judgment. What the committee
has to say now represents facts, not conclusions—not the findings of the commit-
tee, but its observations with respect to the deportment and conduct of Mr, Latti-
more as a4 witness,

Mr. Lattimore came here at his own request to appear and testify. He came
with a 50-page statemeut which was no casual docniment, the more obviouns
indicia of careful preparation and the witness testified he had been working on
it for months and had been assisted by the counsel.

I would like to add that his counsel was, of course, Abe Fortas.

It was released to the press before delivery, and My, Lattimore’s invective was
scattered to all parts of the country. Many times when asked if he had faets to
support the insulting conclusions, the witness replied that he did not. The com-
mittee has been confronted here with an individual so flagrantly defiant of the
1.8. Senate, so outspoken in his discourtesy, and so persistent in his efforts to
confuse gnd obscure the facts that the committee feels constrained to take dne
notice of his conduct.

And the rest of this I would like to have put in the record, sir.

(The material referred to for inclusion in the record was marked
“Exhibit 15” and appears in the appendix.)

Mr. Cavras. I might add, Senators, I pariicipated in the preparation
of that statement that has just been put into the record.
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Another statement to this committee by Mr. Fortas in August of
1965 was to the effect that he, Mr. Fortas, could not conceive of mis-
representing whether Dr, Dodd or any other witness was or was not a
Comiunist,

At the time of her use as a witness before the Tydings committee by
Mr. Fortas, Dr. Bella Dodd had recently been expelled from the Com-
munist Party. She did eventually become an ex-Communist, but at
the time of her appearance she, in her own words wirtten later in her
boolk, “School of Darkuess,” “reacted emotionally as a Communist and
answered as a Communist.”

A perusal of her testimony clearly shows this.

According to Lattimore in his book, “Ordeal by Slander,” written
with the help of Mr. Fortas, Dr. Dodd’s status as an expelled Conimu-
nist was supposedly checked by Mr. Fortas through the Department
of Justice.

If Mr. Fortas had really checked with the Justice Department hLe
would have learned that Dr. Dodd had not yet aided the Justice De-
partment’s continual investigation of communism. But Mr. Fortas
could have learned that Dr. Louis Budenz was a real ex-Communist
and had really aided the Justice Department. Of course, Mr. Fortas
would not have used this information because it was Dr, Budenz’ credi-
bility he was trying to destroy.

Mr. Fortas did not tell the Tydings committee of Palmer Weber, a
Communist known at the time to Dr. Dodd, and who met Dr, Dodd in
Washington to help prepare her testimony. Mr, Weber has pleaded
the fifth amendment in testimony before your Internal Security Sub-
committes in 1953, It was Mr. Weber who brought Dr. Dodd to M.
Fortas’ office, where her statement was mimeographed.

And Mr. Fortas has asked this committee to believe that he left the
National Lawyers Guild because a leftwing group had taken over. At
the time of the Tydings committee hearings, the record shows that Mr.
Fortas surrounded himself with leftists who winged right into the
Communist Party itself.

1 would like at this point to read into the record the citation of
Palmer Weber from your own hearings.

These are from the Internal Security Subcommittee hearings of
October 10, 1960.

It states that they are excerpts from the testimony of Frederick
Palmer Weber,

The CHATRMAN. You want to put that in the record ?

Mr. Carpas. Sir, I am only going to recite two points of it, that is all.

The Cuamman. Well, we are running out of time. We will put it in
the record.

Mr. Carras. All right, fine,

Exhibit 20. Excerpts from testimony of the Frederick Palmer Weber
hearing as printed in part 4 hearings on Interlocking Subversion in
Government Departments April 21, 1953, pp. 177-200, being questions
on which Mr. Weber, pleaded his privilege under the fifth amendment :

Did you use the office of the National Lawyers Guild to conduct a campaign
against the OBER bill P. 1957 Did you work in conjunction with a man named

Robert Silverstein who was an executive secretary of the National Lawyers Guild
in this project (P195) ?



88

~ Hearings before the Subcommittee on Investigating the Administra-
tion of the Internal Security Act and other Internal Security Laws
of the Committee on the Judiciary, U.S. Senate, 86th Congress, second
session, October 10, 1960:

Mr. SoURWINE. Are you presently, Mr. Weber, a member of the Communist

Party U.S.A.?
My, WEBER. I shall plead the privilege, Mr. Chairman,
Mr. SovrwinE. Did you resign from the Communist Party U.8, A, January 19517

Mr, WEBER. I again plead the privilege.

I suggest also that my testimony hefore this committee on August 5,
1965, should be considered for the detailed information it contains rela-
tive to the various techniques used by Mr. Fortas to misinform the
Tydings committee. The one part that I would like to put into the ree-
ord 1s a part, Senator, that involves putting a transeript into a sealed
envelope by Mr. Fortas, handing it to his client, Mr. Lattimore, who
had later testified before the McCarran committee that he had never
seen the contents of that envelope. Mr. Tydings turhed that envelope,
through Mr. Lattimore—I apologize, sir. Mr. Fortas turned that testi-
mony in the sealed envelope through Mr. Lattimore to the Tydings
conminittee. I will just read this part here:

When the matter came up before the Internal Security Rubcommittee, ax it did,
the counsel and the Senators of the subcommittee were quite interested in the fact
of why it was put in a sealed envelope.

I am now quoting Mr, Abe Fortas, before your own subcommittee,

The character of the transceript was= such that [ concluded that it had a bear-
ing npon My, Budenz credibility as a witness, Duat it was also such that I con-
cluded that I did not want to have auxthing to do with making it public, The
reason for that being is that the transcript contnined matters pertaining ro Mr.
Biudenz' private life which I found to be quite distasteful, but alse quite relevant
to the issne of Mr, Budenz’ credibility, that heing a legal judgment.

Now, Mr. Fortas later testified in the hearings that the material had
heen handed to him by a fellow attorney named Mr. Joseph Fengillie.
My, Fengillie testified hefore the MeCavran committee that there was
no reason that he knew that this had to be put in a sealed envelope,
hecanse it was a public document, Subsequently, Senator, I went back
into the files of the New York Times and discovered that on Septem-
ber 13, 1947, and so forth, the various days thereafter, all the material
presented in the New York Times that Mr. Fortas said he did not
want to have anything to do with making it public. I submit that Mr.
Fortas did not tell the tvuth to a subcommittee of this very committee,
which is now asked to elevate him to be Chief Justice.

{The material referred to for inclusion in the record was marked
“Exhibit 16” and appears in the appendix.)

Mr. Catpas. I oppose Mrv. Fortas because of the record. I have
always believed, and I so wrote Mr. Fortas years ago, that charges
such as I exhort today should be investigated so thoroughly that there
will be no doubt in anvone’s mind that the final results are the truth-
tul ones.

But. Senators, the record is clear that over the years this Senate as
well as the House hag been dented the proper use of the files of the
Federal Bureau of Investigation. The Congress has been fed a “doc-
tored™ version of the files on occasion after occasion,
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I do not believe that the chairman of this committee has seen the
real file on this nominee, and I am prepared to give this committee
my reasons for this belief, Let me add that I have discussed the matter
of FBI files on many occasions with a distinguished former chairman
and friend, the late Senator William Langer. )

Millions of Americans are today divided in their attitudes toward
the Supreme Court. This committee has a responsibi]itly to unite these
Americans, The manner in which this nomination s handled can go
far into changing the national mood to one of support of the Court
instead of the present divisiveness,

That is the end of my statement, Senator Smathers.

Senator Smatmers. All right, sir. Thank you very much. The com-
mittea stands in recess until 2:30 p.m.

(Whereupon, at 1:40 p.n., the committee was recessed, to reconvene
at 2:30 p.m., on the same day.)

AFTERNQON SEBSION

Senator Hart (presidin%) - The comnittee will be in order.
We resume to hear Mr. Benjamin Ginzburg.
Mr. Ginzburg.

STATEMENT OF BENJAMIN GINZBURG, A RETIRED CIVIL SERVANT

Mr. Ginzeuke, Mr, Chairman, my name is Benjamin Ginzburg, I
am a retired civil servant. My last post with the Government was that
of research director for your distinguished committee’s Subcommittee
on Constitutional Rights,

At the time it was chaired by the late Senator Hennings.

I am o former assistant editor of the Encyclopedia of the Social
Sciences, T have written extensively on scientifie, economie, and moral-
political subjects.

I mention these personal qualifications because I speak for no or-
ganization or group and voice only my own views, I am here to testify
concerning doctrines advocated by Justice Abe Fortas in his recently
published pamphlet, “Concerning Dissent and Civil Disobedience.”
And T want to point out at the outset that Justice Fortas has stated
that his pahphlet is “in part * * * frankly a statement of a moral,
ethical, or philesophical point of view about dissent and how it may
properly-—and effectively—hbe expressed.” The Justice has thereby
waived immunity from political debate, for many of the matters he
talks about vitally concern everybody as a citizen and as a moral beiug.
Since moral aud political doctrines often have subtle implications
which are not fully grasped on first reading—they are, if I may say so,
like icebergs, 95 percent hidden underwater—I feel it is not preswmp-
tuous of me to use my philosophic training to bring to the surface the
implications of the views the Justice has expressed in his pamphlet.

For the sake of clarity let me state my conclnsions before seel:ing
to demonstrate them. It is my judgment—and T believe it shoul'l le
your judgment after you have heard what I have to say—that the
views expressed by Jusice Fortas in his pamphlet should disqualify
him for promotion to the august post of Chief Justice of the TThited
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States. Had the Justice published his pamphlet before his nomination
and confirmation as Associate Justice, the views he has expressed
should have disqualified him even for associate membership in the
Supreme Court. As the situation is today, Justice Fortas’ views prob-
ably do not furnish grounds under the law for removing him as Asso-
ciate Justice, but, as I shall show, they do make it incumbent on the
Senate to reject his promotion to the post of Chief Justice, a post
from which he could wreak far more havoe on our institutions than
from his present position.

Mr. Chairman, I need hardly remind you that we are living in tense
times. Relations between racial groups ﬁave become so embittered by
reckless agitation and rioting as to jeopardize the chances of achieving
the peaceful progress of all groups in a national community com-
manding the loyalty of all citizens without distinction of race, color,
or creed. This 1s certainly no time to ery “Fire! Fire!” But this is
exactly what Justice Fortas has done.

He has done this in several ways. He has enthusiastically endorsed
the doctrine of mass civil disobedience founded on the technique used
by Mahatma Gandhi to bring down British rule in India. He has at the
same time proclaimed—by what authority 1 do not know—that the
Nation has “confessed” that we have denied to 20 million Negroes “the
rights and opportunities to which they are entitled.” And he has told
Negro militants that all the progress in the condition of the Negroes
has been wrested from the white “establishment” by the strength and
massiveness of their protests and demonstrations, including the mass
civil disobedience campaigns.

Finally, in imitation of the class struggle tenets popularized by
Marx and the Marxists, Justice Fortas has warned Negro militants
that some of their number who get jobs in the white establishment,
“will be a